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INTRODUCTION. | 
ha” his Lord(bi — always remarka fire- 


nuous in nobly and as vigorouſly ſup- 
bg the 5, his and Liberties of the Subject, 


en he pi the greateſſ Regard. upon 6 


—xalions, never ſuffered” the leaſt Re 
"ending, to- depreciate either to paſs un 
br Tadeed, without the ſevereſt Re nd, 


Confirmation of which, we have! ins acdthe f 
wing moſi extraordinary Inflance.” = 

ba 10 Mrs, Stout, Mother of Mrs. Sarab Staub, 

ſued a Wtit of 1 out of Kues, again 

Spencer q; youngeſt * Son of Six J/7 

ham Super, Baronet, Barriſter.* at Law, Juſtice 9 2 


oh oſ Peace, Captain of the Militia, Land after warde 


* 's « Council, and one of the g Juſtices of the 
ourt of Common Pleas]. for the 5 * Murs 3] 
der of. her, Nai in the Name of an Infaßt 
ho was a Relation to the ſaid Sarah Stout "a 
ner Heir; and, before the Wri Was returnable » 
. himſelf to, be admitte Guard ian to 5 
the faid Appeal by the Lord 000 ek Ja. 
a E, at his Chambers, After this, f 


jag? and Moierof the Infant, being © 2 ERS. 
. * Has Be „ p. len he een 51517 K yl 8 
© Mod. Re Rope 1a Vol. 5 7 r ee lun. | 

7 Id. P. 27 f „ie, 1. $43 "666 1 Foy 
e Rep. a Vol P. * Append. „J. 


* Bee bag Trial in Saknod's critical AUS #0 Dive wud. 
P. 717." where you will find his Obſervations upon that Trial. fie 
ſays, it was one of the moſt memorable ones in the Age, and the | 
World, to this Day, divided in their Qpinions,zconc the In- 


+ nocency ' of che Priſoner, Id. Ibid. It is the firſt Trial in the 


. e 1734 in four Volames * worth 


ced by the * Cu pere, went to the Under-ſþetiff, | 
with the Infant, and demanded of him the Weir. 
of Appeal, who delivered it accordingly; hee 
vpon the Writ was burnt, and ſo loſt. 5 
_ ln this Caſe, the Vear being expired, they 0 
could not have a new Writ of Coufſe and ther- 


V 18 0 D > ö N. „ 's 


fore, afterwards, in the Vacation before Trinity Wy 


Term, 1701, 13 Will 3. a Petition was preſer- 
red to Sir Natban' Wright, lately made Lord 
of the Great Seal of England, to have a 


Hearing of Council on both Sides, more than ſix 
Hours before him, aſſiſted by Lord Chief Juſtice. 
T0" the Lord Chief Baron Vard, and Mr. 
ſtice Poel, (whom my Lord: Chief Juſtice 
ſent in his Place) ad Sir Jobn Trevor, the 


new Writ. of Appeal granted. Bot upon be 


Maſter of the Rolls; by the unanimous Opinion wy YN 


of them all, the Petition was rejected. Some, 


eſpecially Treby, alledging for Reaſon; that an "8 | 


Appeal was a revengeful odious Proſecution, and 


therefore deſerved no Incouragement, upon which 
Occaſion Holt, with great Vehemence and Zeal, 


Lad, * he: wondered »that any Egan ſhould. oi 
brand an Appeal with the Nane of an & + bed 


Proſecution, for his Part, he looked upon it 
to be a noble Remedy, and a true Badge 1 A 
Enghſ6 Rights and Liberties, and referred to the 
| Sure of chere. ou 9 1 at 


"+ Mod. Rep. 12 Vol. P. 
* Mod. 525 12 * P. 7 


1 which Stitute bas 


gteat Aſſiduity to the Functions of his important 
#®, LORE; he was a perfect Maſter of the Common 


2 for withdrawing, this Ap! 
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Uh... INFO! 5 70 * 
e Comment „ in 2 Inf." 3 14. 
„That an Appeal 
hal} not be abated fo * befote it has been; 
dat if the Appellant declares the Fact, the Year, 
the Day, the Hour, the ee. of ul he | 
ith" what Weapon, he Appeal be 
* And e Gn. 
Power * at the Suit e ho Kin Kine win 
the Year, does yet ſave the Patty 
after Acquittal. And therefore, nes this Rems. 
dy has been favoured by AQts of Parliament, and: 
tends to the Support of Families, 875 is of evi- 
dent Neceſſity in ſome Caſes (to ſay 


0 © ithis preſent Cafe, but only has a 5 gabe | 


thod has been taken, and that too publicly avow+ 


) the Judge 


ht to encourage 
No Chief Jae, pet baps, ever cootiontd in 


that Poſt 00 long as Lord Thief Juſtice Hair 
did; his Lordſhip having maintained it twenty 


4 two Years ſacceflively, with great R 
for his Courage, Integrity, and compleat Know- 
ledge in bis Profeſſion ; he applied nimſelf with 


aw, and as his Judgment was moſt ſolid, his 
apacity vaſt, and Underſtanding moſt clear, o 
d be a Firmneſs of Mind, and ſuch a 


of Reſolution, as could never be ou to Ns 


Kae ig : 


C1 


{Lo deny bg, | Val. P, fr. 1 B's 


eee 2 Vol. P 5% 
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INTRODUCTION. wi 
io. the leaſt from what he thought to be Law and 
| 22 he had * upon great Occaſions ſhewed'- | 
£6! Eeal in afſertiog'the Authority of the 
Low ; :for-he ventured to incur the Indignation of 
both Houſes of  Patliament by Turns, when he 
; t the Law was with him: Thoſe who had 
the 3 of Nr Ab were more 
1 his Juſtice, Wiſdom, and 
| — His Advancement to the honourable 
Station which he ſo long and ſo well filled, is an 
unetting Proof that real Merit will make it's own 
Map without any Aſſiſtance, without any little 
mean Arts and Aſſiduities, and that the only cer- 
tain Method to obtain true Honor, is to deſerve 
it. To his Juſtice and unſhaken Integrity, and 
the univerſal Suffrages of Praiſe of a whole © Na- 
tion for ſuch a Behaviour, we may poſſibly, in a 
great Meaſure, be. indebred: for ſuch a Series f 
| en ſinoe his Time, in the Profeſſion of te 
F Law, not be equaled in any former Period of 


"=. 
- i 


eee eee, 85 
ture. gt | 

Great: a good 
without 


Men, who dare do Right, 5 
to che Strength of Oppoſition, or 
the Clamours of a Multitude, are not only 3 
leſſing to the Age in which they live, but eyen 
to ſucceeding Generations alſo, by the Influence © 
| whichechei glorious Conduct ow”! in ITY Po- | 
ſterity to. ĩmitate their Virtues,  - 
7 BY oy 8 Hear 
an's Hiſt, en 2 Vol. P. 543. 
ot. r | "x Satisfaction than the naming Sir 
John Holt Chief This Nomination was * 
well received over the Nation. 2 Boyer, Tiadal. - 
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0 There is no > Vine hs he) Le 
- and Godslike as Juſtice; -moſt of the other Vir- 
tues are the Virtues of created. 


„ Or acc, -- 
modated to our Nature as we ate Men. Juſtice is 


that which is practiſed by God himſelf, and to be 


practiſed i in its Perfection by none but him, Om- 
niſcience , and Omnipotence are requiſite for the 
full Exertion of it. The one, to diſcover every 


Degree of Uprightneſs or Iniquity in Thoughts, 
Words, and Actions. The other, to meaſure 
out and impart fuitable Rewards and Abe K 


As to be perfectly Juſt. is an > Atribars in the. 
divine Nature, to be ſo to the utmoſt of our Abi- 


ties, is the Glory of a Man. Such an one who 


has the public Adwinifiration ; in his Hands, acts 


like the Repreſent of his Maker, in tecom- 
©  Pencing the virtuous, and paniſning the Offen- 
daets. By the extirpating of a Criminal, he averts 


the Judgments, of Heaven, when ready, to fall 
impious People; or, as my Friend Cato 
it, much better in Sentiment conform | 
to hisCharadter. . noe 
ben by juſt 88 anion Mortals oh 
_ The Gods behold their Puniſhment 


And d lay # Fd i andre elle 


* * A. 
— No. 9 
| oY -99- 
ö er een 


who have the. Diſtribution” of it in their 


wh Fu PODDONION. . 
E e — as fomethi 
rable, holy, and inviolable; when any 
dare preſume to leſſen, affront, or terri 


thoſe 
ands; | 
when a Judge is capable of being influenced by 

any Thing but Law, or a Cauſe may be recom- 


3 
V = 
; _ | 


mended by any Thing that is foreign to its own - - 


Merits, we may venture to pronounce that ſuch 4 
a Nation is haſtening to its Ruin. 35 
For this Reaſon, the beſt Law that — of 2 

ed in our Days (ſays Addiſon) is that which con- 
tinues the Judges in their Poſts during their good 
Behaviour, without leaving them to the N 


ol ſuch, who, in ill Times might, by an undde 


Influence over Ir pe waltie and yore = | 
Courſe of Juſtice. "$2: 4 
Able and opright gage to be elsa . 
mong the greateſt national Bleſſings, and ſhould 
have that Honor paid them whit they are yet 
| living, which will not fail to crown their. Memo- 

dead, | Feats N 
1 always rejoice (fays he) * 1 "M aTribaval | 


ghd wich 2 Man of an oprifht ane der? 


Temper, e in the Execution of his Country's 
Laws can overcome all private Fear, Reſentment, - 
Solicitation, and even Pity itſelf. Whatever Paſ- 
ſion enters into a Sentence or Deciſion, ſo far will 
there be in it a I incture of Injuſtice. In ſhort, 
Juſtice diſcards Party, Friendſhip, Kindred, and 
is therefore always e as blind, that we 
| may 
| 7 State 12 &15 Wil Chap: 2. rode 22h; | 8 WF 
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be looked upon Nee 
. neſs of 3 as eſſential to the impartial Admi- 
Ju 


| * 7. a Cauſe, without being 


Grveted or 


in their 


| by foreign to itt. 
bY 2 


Enjoyment of their Offices, 
ir good Behaviour, votweth/tandrng. the: De- 
File Crown, and which eſtabliſhes. their 
ies during the Continuance of their Commiſ- 
ions, oO 1 ee, 

gracicus to his Parliament on | 
Occaſion, wherein be was pleaſed — has | 
ndency and Upright- 


v ſtice, as one of the beſt Securities 
ö 2 Rights and Liberties of his loving Subjects, 
and as moſt conducive to the Honor of his Crown: 
Can we, as a grateful and loyal People, ſufficient- 


7 ly admire or revere his Majeſty for theſe his con- 


vinging Proofs of a noble and determined Reſolu- 
9 the Conſtitution, and the Righia 
and Liberties of che People inviolate ? Can we, 
as Subjects, be inſenſible of the Bleſſings we enjoy 
when we reflect on his Majeſty's Goodneſs, in 
baving vouchſafed to appoint Perſons of the great. 
eſt 2 ty and Abilities, to adminiſter Juſtice 
erde — On ere 3 ö 


N i Goo. 9-0} 7 
7 On 24e, 30 March, 156i. 


. 
4 ties, and 
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INT ROD v N. 


n be induced to act contraty.tq 1 
what is Right? How ſincere then muſt be the 
| Satisfation of every Individual, if he does hut 
for a Moment, that by this happy Means 
is Life, his Liberty, bis Property, . 
tion, and every Thing in the leaſt dear and val 
able, is y nd effetuall brei from all - 


3 Duringibe Time Lord Chief Jufice Ealtprebded 
in Court, ſeveral Caſes of the utmoſt Im 

and I Lives, Rights, ? Liber- 

of the People came * 

| Judgment . him. Then was a remarkable 

neſs and Perſpicuity of Ideas in his Lord- 

ſhip's Definitions; a diſtinct Arraingement of 

| —4 in the Analyſis of his Arguments; and the 

| xeal and natural Difference of 5 

moſt perceptible and obvious, when he. diſtin- 


guiſhed between Matters: which bore! an untrne 


Reſemblance to each other. Having thus tight- 


ly formed his Premiſſes, he ſcarce ever-erredyin 


his Concluſions; bis A 


and convinciang, and his Integrity would not ſuf- 


fer him to deviate from judgment and Truth in 


Compliance to his Prince, or as obſerved before, 

| to ciher Houle of Parliament: e ee | 

% 13:0 © B13 e T1 : 10 

* age Cle, 22, 48. kn, ue rio i 

4h and Phi, Þ 74 | ; 
Queen againſt Payy, P. go. . 

dehnt. 60. 
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were inſtructive © + 


M INTRODUCTION. YN 
' that:Regard to Juſtice in the Perſon of Lord Holt, 
as not to be offended at his Deciſions; ſeveral of 
which ſeemed to croſs! their own Intereſts or De- 
terminations. There is an Inſtance of each Sort 
in the 33 Pages, wiz. Lord * 
Caſe,” and the ten againſt Paty. FG OTIS RL 
That his ip's Arguments eee 
well worth the Peruſal of every Engliſdman, need 
nat, we'preſatne, be much inſiſted on at this” 
Time of Day; eſpecially as moſt of them are 
now ſo faithfully and judiciouſly reported by | 
_that- eminent Wee be Lord Chief Juſtice 
a wank: en ae 
The Reader will find he febowide moſt re- 
markable ones (for all would ll Volumes 


'., of themſelves) inſerted at large in 1 010+. 
15 Sheets, viz! * 12 ri 4 A ieee 
* Nin. EA ** 4, ren: . 5 4 cl 

| ., Lord Bonkury's Caſs,” p. e ian; 


. The Banker's Caſe, P. 20. 
W 0 , againſt Cotton, Pug.” ee, 
4. The King againſt Plummer, P. 47 "Ay 
» * His Lordſihip's Speech to Boucher, P. 56. 


— 
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5. Gggr aga inſt Barnard, P. ow” «3 
2 0 againt White, P. 74. enen WE; > 
8. The Queen againſt Pay, P. 90. unn 


f * by 4s. againſt Ane P. 1 75 
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After er tis; been ſaid of the Character of h 
Lord Chief Juſtice Holt, and of the Authority 


ol his bebe e F will, "vs 


INTRODUCTION. xii 
ſume, be needleſs to apologize for inſerting the 
Points of Law reſolved by him, upon Evidence in 
Trials, at N Prius, or the Table of References 
to his Arguments and Reſolutions, PO et” 
As his Lordſhip's Family is but little known 
to the World in general, for the Satisfaction of 
the Public, an Abſtract of his Will, Codicils, 
&c. extracted from the Regiſtry of the Preroga- 
tive Court of Canterbury, is ſubjoined. It is 
obſervable, that not a Syllable concerning this 


conſummate Judge, or any of his Family, is to . 


be found, either in the ten Volumes, folio, of 

the General Dictionary; the five of the Bio- 
apbia Britannica; or, the eleven large octavo 

of the Biographical Dictionar r. 


E 
e 

| LIFE and CHARACTER | 
Rab 0 5 


Sir JOHN HOLT, Knight 


f 


147 
Lord Chief Ju tice of the & ing . Bench. 


AI Right Honourable Sir Fob Holt, 
Knt. Lord Chief Juſtice of the Court of 
King's-Bench, in the Reign of their late 
Majeſties King William and Queen Mary, 
tnoſt eminent for his Abilities, Integrity; and Cou- 
tage, in the Execution of his high and important 
Office, at a Time when his Prince and Country ſtood 
much in Need of an able and upright Judge, was the 
Eldeſt Sdn of Sir Thomas Holt, Knight, Serjeant at Law 
in King Charles the Second's Reign, by Suſan his Wife, 
| | 2 Daugh- 
Sir Tho. Naum, Rep. P. 238. Dugdale's Chronica Series, P. 
' Chronica * » 151. He Received his Writ on the 16h 
Day of O#ober, 1677, 29 Char, 2. It may not ſeem totally fo. | 
reign to our Subject to inſert in this Place the Serjeant's Writ and 
Oath, the, Writ is as follows, | 
' & Charles the ſecond, by the Grice of God, of England, Scet- 
e land, France, and Ireland, King, Defender of the Faith, e.“ 
_ {which means, (fays the learned Potor Furn) * end of the Church 


« of England, and alſo of Ireland in Earth, the fuprenie Head,” 
106k Ecclefiaftical Law, 2 Vol. P. 172, 354. Stat. 35 Hen 8, 
Chap. 3.] To our beloved and faithful Thomas Holt, Eſq; Greet- 
ing, Inaſmuch as We have, with the Advice of our Council, or- 
dained, That you ſhall take upon you the State and Degree of a. 
Berjeant at Law, from the Day of St. Michael, in three Woods | 

Ne 2 a 7% 


( 2 ) | 

Daughter of Jabn Peacoct, of Chawley, near Comnore, 
in the County of Berks; he was * born in the Year 1642, 
17 Ghar, 1, in a Market-town called Thameyn Oxford- 
ſhire, and educated in Abingdon School, while his Fa- 
ther was Recorder of that Town. He became a Gen- 
tleman Commoner of Oriel College, Oxford, under 
the Tuxionof Mr. Francis Barry.” In the Year 1658, 
30 Chr. 2. he entered himſelf of Inn be- 
fore he took a Degree, ſometime after which he was 
called to the Bar, where applying himſelf with great 
Induſtry to the Study of the Common Law, he arrived 
at ſo great Knowledge therein, that he ſoon became a 
very eminent Barriſter, inſomuch, that when the Earl 
of Danby (great Grandfather to his preſent Grace the 
Duke of Leeds) was, in the Year 1678, 30 Char. 2. 
We Command, and firmly injoin you to ſettle and prepare. your- 


ſelf for taking wo you the. aforeſaid State and Degree, in Form 
is you are in no wiſe to omit, under the Penal 


aforeſaid, and t 
of 1000]. Witneſs Myſelf at Weſtminſter, the third Day of Fuly, 
the /werty- ninth Year of our Reign. TACT 5 2:6 8 
The Label was indorſed, n and faithful Thoma: 
« Holt, Eſq; to take the State and De of a Serjeant at Law, 


* returnable in three Weeks of St. Michael.” © Barker, 
Sir Tho. Raym. Rep. P. 238. ae 
be Senjeant's Oath is, | 
That you ſhall ſwear, that well and truely you ſhall ſerve the 
King's People as one of the Sc rjeants at Law, and you ſhall'tra 
counſel them that you ſhall be retained with, after your Canni 
and you ſhall not differ, tract, or delay their Cauſes willing for 
Love of Money, or covetous of any Thing that may turn"to'your 
Profit; and .you ſhall give Attendance accordingly, as'God'you 
help, by. the Contents of this Book.” © Show. Rep. 2 Val. P. 102, 


103. | 
Nie; the Motto to his Serjeant's Ring was Gratis Regis, non 
Operibus Legis ; intimating, That his Preferment was owing to 
the King's Favor, not to 2% Merit. Freem. Rep. P. 233. Sir The. 
Raym. Rep. P. 238. | 3 

d Weed Athen Oxonienſer, Vol. 2. Column 964. 

od as above. : 

Lord Ram. Rep. P. 604. Mod. Rep. 3 Vol. P. 100. 
= | i 
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peach Dee the Lords 
3 Raymond, (Father of that eminent 
2 the late Lord Chick. Juſtice Raymond), Mr. 
Saunders, afterwaids Chief] ne of the * King's Benth, 
and Mr. Holt, to be of his Council; but the Com- 
tons, by a Vote; which was poſted round Weftminſter- 
Hall, and the Parliament-Houſe, prohibited the ſame 
pen the ſevereſt Penalties. 

On the 13th Day of February, 1685, 2 James II. 
he was made! Recorder of Londen, by Letters Patent, 
« by * Commiſſion, in the Place of 4-3 Thomas Jenner, 
made one of the Barons of the Exchequer, in the 
Room of Sir Edward Neville, and a“ Knight by the 
Favor of King James the ſerond. 

Having diſcharged the Office of Recorder with muck 
Candor and Applauſe for about a Year and an half, 
he was removed thence; becauſe he would not give his 
Hand towards the taking away the Teſt,” but ® ano- 
ther gives us this Account of it, and though King 
ames the ſerond had no other Wars, but againſt the 

ws and Conſtitutions of the Nation, yet he would 
ave the Act which makes it Felony without Be- 


F 1 1 2 taking Pay in the 


bars 


8. F . P. 
2275 5 on OT at the 
v . Oxan: Vol. a Cal. 557 Show. Rep. Vol. 3. 
e | 
1 Sha R 

k ond 


| 1 Wood, thi * [oa | 
5 * i eas, of the Court, 2 State of England, Val. 21 


1 . 6. Chap. 2; Sect. 6. which is repealed as to the 


Felony, by Stat. 1 Mar, Sell. 1. Chap. 1. and revived by Stat, 4 
. & Mar, Chap. 3. Sett. 9. 


( 4 ) 
King s Service, in his Wars beyond Sea, and upon "> 
or in Scotland, to deſert his Officer, to extend to this 
Army, thus raiſed by King James the /econd, in Time 
of Peace, to inſlave the Nation, in the Tear 1687, 
I Jam. 2. (or about the latter End of the Tear 3686 
and becauſe the Recorder of London, Sit Jobn Holt, 
would not n this Law do the King's Dei 
he was put out of his Place, and ſo was Sir. Edwar 
Herbert from being Chief Juſlice of the King's Bench, 
to make Room for Sir Robert * Wright to hang a poor 
Soldier upon this Statute, and afterwards this 2 5 
did the Work without any further Diſpute. On the 
twwenty-ſecond Day of April, in the Year 1086, 3 Jam 21 
or thereabouts, he was called to the Degree of a Ser- 
nt * at Law with many others. 
Being choſen a Member in the "aw Parlia- 
ment, called by the Prince of, Orange, to ſettle the 
Nation, upon King James his withdrawing i into France, 
in the Lear 1688, - 5 Fam. 2. he was appointed to be 
one of the Managers for the Commons, at the Confe- 
rences held with thoſe of the Lords, about the ABD 1- 
CAT10N, and the Vacancy. of the Throne; he 5 
an Opportunity to ſhew his great Abilities. and Inclii 
tions upon that ſolemn 9 z and it is not at 
f un- 


* — 5 * 229 l 2 


„ Mod. R Vol. P. 12 Sense Vols. P. 11. | 

5. Need s 10 Oxon. 2 5. Col. ep When Tis! 8 
2 him to vote for the Repeal of the Teſt, he anſwered, he could 
not do it in Honor or Conſcience ; the King ſaid; he knew he w . 
a Man of Honor, but the Reſt of his Life di not look like 4 Man, 
that had great Regard for Conſcience ; (for he was Tjjdeed gban- 
doned to Luxu 7 and Vice); he boldly lied, he had his Faults, 
but they were ſuch that other Peo Ad o talked more of Con- 
ſcience, were guilty of the . 'ndal['s Continuation of Rapin' s 
n of England, 3 Vol. P. 41. in Notes. 

'Þ &/onu. Rep. 2 Vol. P. 511. Rl Mod. R Rep: 3 Vol, Frags 

4 Mod. Rep. 3 Vol. P. 100. otto of hi ** was; Den 
* Ler. 

r Heyer's ö of the Year, 1910, P 40% 


ER 8 
unlikely, but that it forwarded his Advancement : For 
the Government being ſettled, and King Vi liam and 
Mary fixed upon the Throne, Sir 7obn Holt was 

on the fourth Day of May, in the Year 1689, 1 ill. 
& Mar. made Lord Chief Juſtice of the Court of * King's 
Bench; Sir William Dolben, Sir William Gregory, and 
Gies Eyres, Eſq; being the other three Judges ſo 
conſtituted at the ſame Time, as well as thoſe of the 
Common Pleas, and Barons of the Exchequer. On 
Tueſday the ſeventh Day of the ſame Month of May, 
he was at a Meeting of the Governors of the arter- 
Houſe, at Whiteball, "choſen ? one in the Place of Lord 
Chancellor Feffreys, and ſome Time afterwards, viz. 
on the wenty ib Day of Auguſt, in the ſame Year 
* We” B 3 | k 689, 
Lord Raym. Rep. 2 Vol. P. 1309. Appendix to Chronica Ju- 
dicialia. 25 — Athen. — 2 Vol. Col. 964. 1 
Burnet ſays, That though he was a young Man for ſo high a 
e Senn 

a „Inte , , 1 ch; 

fince ho Lord Chief ice Hats his Time, that Bench had — 
been ſo well filled, as ir was by him. Bu-net's Hiſtory of his 


own Times, 2 Vol. P. 5 
tA „ zoth of April, 1689. Appendix to Chronica Ju- 


. P. 3. 
Appointed, 8th of May, 1689. A to Chronica Juri - 
» Appointed, 8th of Mey, 1689. Appendix « Fori 


* Ie? 
Vi. Sir Henry Pollenſen, 2 ted Chief Juſtice the 6th of 
May, Sir Jobn Powell, Sir 7 Rokeſoy, 8th of May, Peyton 
_ Eſq; gth of May, 1689. Appendix to Chronica Furidicia- 
£ Sir Robere Atkins, appointed Lord Chief Baron, 17th of April, 
Sir Edward Neville, Nic Lechmere, 8h of May, and Sir "ry 
Turton, gth of May, 1689. Appendix to Chren.. Furidicial. P. 3. 
Ting. Contin. Rap. Hiſtory of Eng/and, 1 Vol. P. 41. in Notes. 
Y Clarendon's State Letters, 2 Vol. P. 186, publiſhed᷑ by Richard 


P , Eſq; in the Year 1763. WP TTY} 1 
2 Byer's markables of the Year 1710, P. 408. Mr. Word | 
ſays, it was on the 26th Day of September, in the Year 1682. Wood's 


Alen, Oxon, 2 Vol, Col. 964. 


« » £32? 


| 


| 
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1689, he was admitted into his Majeſty's maſt honour: 
able Privy Council, and ſworn at 
* The Revertion 'of the Place of Chief Clerk a for. 
inrolling Pleas in the Court of King's Bench, having 
been granted by King Charles the ſecond, to his Ma- 
jelty s natural Son the Duke of Grafton ; and the fame 


becoming vacant after the Duke's Deceaſe, in Sir 72 


Holi's Time, there was a Conteſt * at Law between 
him and the young Duke of Grafton about the 
Diſpoſal of it: But the Matter was at Length accom- 
modated by the Interpoſition of the King himſelf; 
who, though my Chief Juſtice might 3— and 
had the Right, engaged his Lordſhip to make an 


handſome Allowance out of the Profits to an Orphah | 


who had loſt his Father in the public Service of his 
ah af My Lord gave the Place to his Brother Mr, 
| Rowland, Halt, who enjoyed it. to the Time of his 
Death. 
On the twentieth Day of Jie, in Thinity Tem. 
17694, 6 il. & Mar. Lord Chief Juſtice Holt 
delivered his moſt excellent Argument, in Lord 
Bunbury's Caſe: The Cafe was, that an : Indictment 

had been found at Ficks's- Hall againſt the Defendanc 


4 Word as 8 Boyer" $ Eiben of Queen x. P. 358. His 
Remarkables of the Year 1710, P. 408;  Tindal's OL of 
P of England, 4 Vol. F: 105. 

_ ». Weed as above. | 
© Royer's Remarkables of the Year 1710, P. 40g. 
4 Stow, Parl. 0 2. 71 


Lord Raym. m_ 1 Vol. P. 11. Mr. Serjeant Skinner is. | 


that the Argument of Holt, Chief Juſtice, was 8 explicit than 
that afchw-ou other Judges, and e with greater R , Cou- 


rage, and Authority. Skin. Fi l Rep 
10. 


©. # Lord Raym. Rep. 1 Vol. ; p. 

Curib. Reb. F. 197. dll ep. 3 Vol. P. 242 . — 4 

Tempore, Holt, Ch. Juſt. * = Comb. hs 4 Holy 1 90 

5 * 12 Vol. P. 59. Vo. 
" 1515. | 


CI 
Lord Banbury, by the Name of Charles Knollys, Eſq; 
for the Murder of Captain Lawſon, (who had mar- 
ried the Siſter of the Defendant) and this Inditment 
was removed by Certiorari into the King's: Benth, 
where the Defendant pleaded a Miſnomer in Abate- 
ment, via. that William Knollys, Viſcount Wallingford, 
by Letters Patent under the Great Seal of England, 
(which he produceth in Court) bearing Date the eigb- 
teenth Day of Auguſt, 2 Car. I. was created Earl of 
Banbury, to have and to hold the Dignity to him and 
the Heirs Male of his Body lawfully begotten, c. 
that William had Iſſue Nicholas, who ſucceeded Mil. 
liam in the Dignity, from whom the Dignity deſcend- 
ed upon the Defendant as Son and Heir to Nicholas, 
et boc puratus eff verificare, &c. The Attorney Ge- 
neral replies to this Plea, that the Defendant upon the 
Thirteenth of December, 4th William and Mary, pre- 
ferred a Petition to the Houſe of Peers then in Parlia- 
ment aſſembled, that he might be tried by his Peers, 
and that after long Conſiderations and Debates, the 
HFouſe of Peers diſmiſſed his Petition, ſecundum Legem 
| Parliamenti, and diſallowed his Peerage, and made an 
Order, that the Defendant ſhould be tried by the 
Courſe of the Common Law, c. To this Replica- 
tion the Defendant demurred, and the Attorney Ge- 
neral joined in Demurreg 
The Caſe, was argued ſeveral Times at the Bar by 
Sir Edward Ward, Attorney General, Sir * Thomas 
Trevor, Solicitor General, Sir * William Williams, King's 


B 4 Coun- 


d Afterwards Dord Chief Baron in the Rove of Sir Edward 4t- 
2 Lord , Nr. 1 Vol. By (7. A Chron. Juri. 
e Chief Juſtice of the Common Pla, Mod. Rep. 
pink 477 Lord Rem. 2 Vol. P. 748. Append. to Chron, 

1 04 a, * 7 * 2+ 
| * — Tan the ſicond, Mod, Rep. 
3 „F. 143, - Tx 07x I | | 0 


C83 2 
Eouncil, for the King and Queen; and by Serjcan 
! — Serjeant ® Levinz, and Sir Baribelomery 
Shower, for the Defendant. 

On the ſaid /wwentieth Day of June, the Court of 
Kine Bench unanimouſly gave their Opinions for the 
Defendant, but becauſe the Reaſons of Sir Samuel Eyre, 
Sir Giles Eyre, and Sir William Gregory, Juſtices, were 
comprehended in the Argument of my Lord Chief 
Juſtice Halt, they are. omitted here, to avoid Repeti- 
nes. 

He ſaid at the Beginning, that FRE this Caſe was 
of ſo great Importance, that in ſome Manner all the 
Nobility of England had ſome Concern in it, and fince 
this Caſe had given Occaſion to many Debates in the 
Houſe of Lords, and ſince there were many Perſons of 
great Quality, who had made Refleftions upon the. 
Judges of the King's- Bench, for not having, before this 
Time, brought the Defendant to his Trial; 2 
that the Audience would give him their Pardon, if he 
9 the Queſtions hereafter aciing a little at 

r Se. 
In this Caſe (he ſaid) two Queſtions would: ariſe: 

1. If the Plea be good? 

2. Suppoſing it to be ſo, if he Replication confeſſes 
* avoids the Plea ? 


” 10 


1 Aﬀterw «ds Chief aftice of the Bench to Charles the ſecond, 
in the een of Sir William . was diſplaced. Show. 
Rep. 2 Vol. P. 155. Ventr. Rep. P. 354. Sir Tho. Jone;'s Rep. 
P. 141. Note, he was afterwards at his own Defire, made 
Juſt of the Common Pleas, Sir Tho. Raym. Rep. P. 478, in the 

lace of Lord North, who was appointed Lord Keeper in the Room 
of Lord Nottingham, 25 * h Chancellor, deceaſed. Sir Tho, 

— — = So P. 231. LE ep. 2 Vol. P. 252. pl. 260. * 

aym,' R 
n Aſterwar — . Juſtices of the Common Pleas, 3 
the /crond, Chron, Faridicialia. P. 209, Note, he was afterwards 
removed, Lev. Rep. 3 Vol. P. 257, and came to 9 1 228 


Show, Rep. 2 Vol. P. 471. pl. 437. 
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To dhe Flea (he faid) the Council for the King had 
taken three Exceptions. 
1. That it does not appear that Bandury'is in Eng- 


land. 
2. That Mr. Knolls ought to have averred, that he 
is anus Parium Regni Angliæ, for it may be that he is 
an Earl of Ireland, or of. Scotland, and then he has-nor 
any Title to be tried by the Lords in this Realm. 3 
3. That he ought to have concluded his Plea with 
out pgget per Recordum, or ought to have 3 a 
rit to certify that he was Earl of Banbury. 
or not Baron being triable by Record. | | 
To give Anſwers to theſe Objections more * 
tually, he thought it much to the Purpoſe to conſider, 
what an Earldom was originally; and he ſaid, that an 
Earldom conſiſted in three Things heretofore. 
1. In Dignity. 
2. In Office. 
g. In diverſe Poſſeſſions. 
As to the firſt, before the Time of Edeverd the 
third, there were but two Titles of Nobility, vis. 
Earls and Barons, Barons were originally created — 
Tenure, afterwards by Writ; and laſtly, Richard the 
ſecond, in the eleventh. Year of his Reign, by Letters 
Patent under his Great Seal, created John Beaucham of 
Holt, Baron of Kidderminſter, and left a Precedent, _ 


which all his Succeflors have followed down to this 


Time, but Earls were always created by Letrers Patent. 

The Empreſs Maud, created Milo of Caan, Earl 

of Hereford, by her Letters Patent. | 
As to the ſecond, an Earldom conſiſted in Office, 

for the Defence of the King and Realm. Earls (Comites) 

had not their Denomination from the County, but a 

comitando Regem. And becauſe it is an Office, it may 


be intailed within Mm. 2 Cap. 1. and although the 


Statute 26 Hen. 8. Cap. 13. had never been enacted. 


( 10 ) 
an Earldom had been ſubject 20 Forfeiture by the 
cominitting of High Treaſon. 10 
As to the third, an Earldom confifted as Reon, 

Poſſeſſions, Sc. but in Proceis of Time the decreaſed 
to 204. per Anmum, and nevertheleſs the Heir ſhould 
| 100. 7. Relief within Magna Cbarta ; but at this Day 

it conſiſts only in Dignity and Office, which extend 
over all the Land. - 

2. He conſidered, that the great Seal of England i is 

appropriated to this Realm, and that which is done 
under it ought to bear Relation to Exgland, and to no 
other Place. If the King of England, before the Con- 
queſt of Ireland, had, by Letters Patent, conferred a 
Title of Honour, the Patentee ſhould have been an 
Kngliſh Peer. It is true that the King may create an 
Triſh Earl under the Exgliſb Great Seal; But then 
there ought to be expreſs Words; for where, by the 
Prerogative, a ſpecial Act is done, there ought to be 
expreſs Words, and it ſhall not be taken by Implica- 
tion. And farther, an Act of Parliament ſhall not ex- 
tend to Ireland, unleſs it be particularly named; and 
therefore, to intend the Defendant in this Caſe, to be 
an Jriſb Peer, is foreign, and ought to be rejected. 

3. He was of Opinion, that the Place from whence the 
Patentee takes his Title, is not neceſſarily to be in Eng- 
land; nor in Reality is there any Neceſſity, that there 
be any Place. Albemarle is not within England, and 
nevertheleſs, at the Time of the making Magna Char- 
ta, there was an Earl of that Title, and there have 
been Dukes who have borne that Title very lately. 
A Man was an Earl, and he had no County. He ſaid, 
that he had often made Inquiry, if there were any ſuch | 
Place as Rivers, but he had never been able to find 
ſuch Place, only that it was the Name of the Earls of 
Devonſpire in the Time of King Stephen. Here is then 
1 a to the firſt Objection to the my 
or 


(14) 

for if in the Creation of an Earl, the ad 
ſary (as by what he had been ſaying, it is apparent that = 
it is not) it was not neceſſary nor material, to make an 
Averment, that Banbury is within England; but the De- 
fendant being Heir to William who was created Earl 
of Banbury, Fader che Great Seal of England, ſhall be 
an Eli Peer. 

As to the ſecond Objection to the Plea, that the 
Defendant ought to have averred, that he is unus pa- 

rium regui Angliæ, he anſwered, that what is apparent 
—— us de lent that he is an Earl, appears, 
y the Letters Patent which he hath produced, and 
then, that he muſt be of England, is ſufficiently de- 
— . by what goes before. Beſides that, he 
does not plead this Plea here, to make a Right or Title 
to the Earldom of Banbury, but only by, Way of -—Y 
nomer in Abatement of the Indictment ; and that Mi 
nomer is à good Plea. See 2 If. 595. if a Knight 
be indicted by the Name of Eau, the Indictment 
ſhall abate. 

The third Objection to the Plea was, that the De- 
fendant ought to have concluded his Plea with praut 

et per Recordum, Baron or not Baron being triable 
by Rec, Or /econdly, he ought to have produced a 

rit out of Chancery, to certify the Daran and that 
he is Earl of Banbury. 

As to the firſt Part of this Objection, he confeſſed,; 
that if the Peerage of the Defendant. had been created 
by Writ, it had then been triable only by Record. 
and it had been a fatal Exception; but Letters Patent 
may be pleaded and ſhe wn to the Court (as in this Caſe 

is done) and they cannot be queſtioned, but by . 
. non conceffit ; and therefore in this Caſe there can- 
not be any ſuch INue as Baron or not Baron; more- 
over there being Deſcents here, which are mere Mat- 
en of F act, and triable only by the Country, _ 


En). 
Concluſion had been ill ; becauſe it cannot appear by 
the Record, if Meolas was the Son of William, or 
0 ths the'Son of Nicolas, and the Books of 22 As. | 
Bro. Aſfis.' 240. ought to be underſtood of Peer- 
r by Writ, for there was no Baron created 
by Lenen Patent _ the eleventh Year of King Ri- 
d 2. there is alſo Nobility gained by Marriage, 
and this is triable by Jury. N * 

And as to the ſecond Part of this Objection, that the 
Defendant ought to have produced a Writ out of Chan- 
cry, Ic. he anſwered, that theſe are only cautionary 
Writs, and Writs of Privilege, and were not of Ne- 
ceſſity but for Expedition. And ſuppoſing that the 
Defendant might have had one, yet it is no Conſe- 

e, that the Omiſſion of it ſhall be a Determina- 
tion of his Peerage. And further, in all the Prece- 
dents cited on the other Side, there were no Letters 
Patent plraded (as in our Caſe) ſo that it could not 
appear to the Court, without ſuch Writ, that the 
Party was a Peer. So that he was of Opinion (and all 
his Brothers agreed with him in all the Points) that 
the Plea was very good. - 

The Queſtion then will be, If the Replication con- 
feſſes and avoids the Plea ? Which is in Effect, if the 
Defendant be concluded from his Peerage 5 this Or- 

der of the Houſe of Lords: And he was of Opinion, 
that he was not, for four Reaſons. 

I. Becauſe this Order was not a Judgment by Par- 
liament. 

2. Admit that it was a Judgment, yet of an origi- 
nal Cauſe, the Houſe of Lords has no Juriſdiction. 

3. There was no Plea depending in the Houſe of 
rag A the Right of the Earldom of Ban. 


| 4. There is not bere' any 2 E to ber him of 
his Tit, ** 


(13 ) | 

As to the firſt he ſaid, that the Parliament conſiſted 
of the King, -the Lords Spiritual and Temporal, and 
the Commons. The judicial Power is only in the 
Lords, but legally — virtually it is the Judgment of 
the King as well as of the Lords, and perhaps of the 
Commons too. Writs: of Error to remove Records 
out of the Ming s. Bench into the Houſe of Lords run, 
coram nobis in preſens Parliamentum ; but in this ſup- 
poſed Judgment the King is excluded. If one may 
give Credit to an old Advocate, Feta, Cap. 17. he 
ſays, that all Matters of Ader and —— 

are derived from the King. 
be Houſe of Lords has a double — as the 
Parliament, and the Courſe, of the Houſe; between 
which we muſt diſtinguiſu by their Stile. And their 
Proceedings are of diſferent Effects in Law; for Jour- 
nals are not Records of Parliament, en 
cannot take Notice of them. 2 2 

Judgments ought alſo to be given in * 
Stile; — — the King's b which is held 
coram Rege, enter Judgment by tha Juſtices of the 
King . Bench, it is void. But in principal Caſe 
— is no mention made —4— King therefore this 

gment is not given in the proper leq 
by what has deen ſaid before. 

As to the ſecond he ſaid, that the Houſe.of bung 
has no . Junſdigtion in an original Cauſe, becauſe that 
ſupreme Court is the laſt Reſort; Beſides, that for the 
moſt Part original Cauſes are mixed with Matter of 
Fact, and it is unworthy of ſo ſupreme. a Court, to try 
Matters of Fact, for which Reaſon, Error of Fact in 
the King's Bench, muſt of Neceſſity be brought before 
the ſame Judges of the King*s-Bench. 

If the Parliament took Cognizance of original Cauſes; 
the Party would loſe his Appeal, which the Common. 
Law indulgeth in all Caſes, for which Reaſon the Par- 

liament 
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hament-is kept for the: laſt Reſort 3 and Cauſes come 
not there, until they have tried all Judicatories. With- 
in theſe four. Years Judgment was given againſt the 
Earl of Macclesfield in the Exchequer, he brought Er- 
for in the Houſe of Lords, and the Queſtion was, If 
Arran 3. Stat. 1. Chap. 12. the Ex Cham- 
ber ought not to interpoſe, and adjudged that it ought; 
and the Writ abated. 4 Inſt. 21. The Caſe of the 
of Norwich, to the ſame Purpoſe. - 

3. He was of Opinion, that this Dignity differed 
not from an original Eſtate at Common Law, for it 
was granted under the Great Seal of England, and 
therefore deſcendible according to the Courſe of the 
Common. Law; and it was at Common Law, an E- 
ſtate in Fee ſimple, bur fince Mm. 2 Cap. 2. it is an 
— 4 — And if the Patentee be diſturbed of his 
ä ty, the regular 
and the King indorſes it, and ſends it into the Chan- 
cery, or the Houſe of Peers. For the Lords have no 
Power to judge of Peerage, unleſs it be given to them 


by the King. For as no Peer can be created without 


the King's Conſent, who is the Fountain of Honour: 
no more can any be withont his Conſent: 
And an Ordinance of the Houſe of Peers cannot con- 


fer Peerage. oa. 


The Houſe of Peers he agreed): his Juriſdiction 
over its own Members, and is a ſupreme Court; but 
it is the Law. which hath inveſted them with ſuch am- 
ple Authority, and therefore it is no Diminution to 
their Power, to ſay, that they ought to obſerve thoſe 

Limits which this Law hath preſeribed for them, which 

in other Reſpects hath made them ſo great. 
The Precedents which Mr. — General hack 
cited, are not to this Purpoſe ht of the Lords 
 Mounyoy, Bellaſys, and - * rotthy) 1628, was Matter 
of be un The Lord Mount joy claimed Preceden- 


Courſe is to petition the King, 


a 


e 


— 
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cy in the Houſe of Peers. of the Lords Zovelsce and 
Bellaſys, being created 5 June, 3 Car. 1. Baron of this 
Realm by Letters Patent, in which there was a Clauſe 
to precede the two other Lords, for which he 
ed the Hauſe af Lords, but they would not allow id 
to him. For althdugh-the-King might give Prece- 
dency by the Common Law, nevertheleſs, 1 in i this Cay 


he was bound by the 31 Hen. 8 10. 


The Caſes of the 1 Protect Stamford, joke 
Mabum, were only Petitions by them for a Trial by 
their Peers. If a Peer commits Treaſon, Sc. he ought 
to be tried by his Peers, and therefore it is decent to 
ſubmit his Trial to them, but he does not by that ſub - 
mit his Title to his Peerage ;; beſides that, if the Peers 
make an Order that the Petitioner ſhall be tried by his 
Peers, and they make an Addreſs to the King to make 
an High Steward, the King may chuſe whether he will 
or no, notwithſtanding their Order and Address. 
The Caſe of tlie Lord Hreſton is leſs to the 
for his Patent was void, being made by King Jams 
the Second. after the Revolution.” | 
: The Caſe of James Percy was alſo a Caſe of Pride 
"Mp DET 
So that there is no e to warrant the Proceed- 
ings in this Caſe. Therefore he concluded this Point, that 
the Caſe coming before the Lords originally, all Pro- 
ceedings were coram non Fudice, for they have not Ju- 
riſdiction of an original Cauſe; but, as is before ſhewn, 
it might have been brought before the Lords regular 


ly, and then their Determination had been final. 


3. Concerning the Right of the Earldom of Banbu- 


H, there was no Plea depending before the Houſe of 


Lords; for the Defendant did not petition to enjoy 
the Earldom, but ſuppoſed himſelf in Poſſeſſion. 
44. There is not here any Judgment to bar the De- 
fendant of his Title to the Earldom 3 for no Court can 


give 


* 


16 3 
give Judgment in a Cauſe not depending, or whichi 
comes not in a judicial Method before that Court; 

burt here it is proved by what he had been faying, 

that the Title of the Earldom was not in Queſtion be- 
fore the Peers. If Treſpaſs be brought for a Tyeſpaſs 

done in the Land belonging to an Houſe, and it appear 

- the eden pn the Plantiff mes = Title to the 

| ouſe, yet the Court cannot give Judgment, to 

the out of Poſſeſſion of the Houſe. 2 
9 . K _— ought to be complete and formal ; 
therefore, __ Warranto be brought for uſurping 
royal Franchiſes, the Court give their Opinion, that 
the Deſendant hath no Title to them; unleſs they 
proceed and ſay, ut abinde excludatur, it avails no- 
thing. In the ſame Manner, in the Caſe between L- 
vel and Hall, Co. Fac, 284. where in Debt upon Bond, 
the Defendant 2 acquittal by Verdict in another 
Action upon the ſame Bond, the — upon the Ver- 
dict was, js — Defendant ſhould recover Damages 
againſt the Plaintiff, et quad eat inde ſine die, and be- 

+ / cauſe there was no Judgment quod Ruerens ö 
Breve, it was adjudged ill. 

3. Diſmiſſion is no Judgment i in Court of Law. | 
And to the Objection, that the Judgment was 
aid to be given ſecundum Legem Parliamenti, which 
| _ yon _ his Demurrer, hath confeſſed. 


i "4 ln He 

l Shiner, and My. Gimbrfach, boch add, that bis Loed- 
| . hip, as to this, ſaid, that he did not know any Reaſon for this 
Objection, which the King's Counſel had in „if it was not to 
frighten the Judges : But he ſaid, that he did not regard it. for 

though he had all Reſpect and Deference for that honourable Bo- 
uy; et he ſat there to adminiſter Juſtice according to the Law of 
. the and, and according to his Oath, and that he ought not tore- 
* Thing b but the * Shin, my 526, 

278, | 
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ſera. For Which Reaſons he was 


ern — riß per hegale PFubiciam Par! wh, 


1 


kt <5 S100 
tie aiifwered, _i 


VE Demurrer confeſſes * 


| A Ae that only when it is well pleaded; 


but it never bonſeiles Matter in Law. 
2. Lex Parliampiti is to be regatded as the Law of 


| the Kelm; bur ſuppoling it to be a particylat Law, 
yet if a Queſtion ale determinable in the King's Benchy 


the King” F Bruch ought to determine it. The filing an - 


Original againſt a Member of Parliament, was adjudg- 


ed no Breach'vf Privilege. If a Man be 3 by 
Parliament, ard the e is 1 * wh thy the 
King's-Banch will grant an Habeas Corp 
mon Law then does not take Notice of 7 any 21 . Lin? 
of Parliament to deterinine Inheritance originally. 
there is any ſuch, it ought either to be by Act o Par: 
liament, and there is no ſüch Act; or it vught to be 
by Cuſtom, and no more is there any ſuch Cuſtom. 


But if Inheritance ſhall be ori ginally determintble a 


Parliament, where the Hamm, via. the Houſe o 
Peers hath no Juriſdiction, the Peers would have. an 
uncontroulable Power, et 'ubi jus eſt v 0885 res off 1 | 
0 inion, that | 
Judgment'ought to be given for the Ng And 


| —_—_— with the Concurrence of all the other 


— * for the lame 1 the Indiftment Was a- 


9 


9 1 
e nar eny 1 Evans 
0 #3 4 * — : 2 . 141 25 FO "Y 4. 
4 "is | > 
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ED. 401 19 2 6 * 


i Lesdhip lad, ts the les of uber be did not" 


know of any ſuch Law, and every Law which binds che Subjects 


of this Realm, ought to be either the Common Law and Uſage o 
Realm, of an AR of Parliament; nec ſuper cum ibimur, nec ſuper | 
per Len 
but if there were any ſuch Law and m — 4 
the which Mr. Attorney ſaid was inter which ie a2 
ge Notion of a Law, ough it may be good in Politics; 
and for which the Lords would not thank him; when they confi- 
dered that the Law which governs the Inheritance of their Digui- 
ties is inter Arcana.] Shin. Rep. P. 526. Comb. r P. _ 
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. e a AF 


4 v ry, remar 
53 Year oy 2 
ng's- Aach e wh 


moyed 

the Chief he 4 =» aa: N 

diebe! the Lord Chancellor Somers, to have a oe | 
Prohibition; who hav- © 


*rror upon this Denial of 
ing ſome Doubt, whether it would lie or not, refer- 
red. it to the Attorney General ; ,who. certified/his/O-, 

— — 75 — that a Writ of Error would lie in this 


. pon which the Su eſtio entered 
Fee the Denial of ce gb 1 0 
or was granted, and the whole Record 
9 by the Chief "$2.2 into RD and af. 
| lde, ne 2 | 
* Lond Rem. 1Vol. FOR 


W * . eee ee en 


ber watts Upon hearing of his ten; the Lords of 
Parliament were of Opinion, ta Writ of Error 
 wouldhot lie in this Cab. However, Holt, Chief Fu- 
Ver Nee hat if the Lide 
that tbe Probibition ought to bave 
1 Hens) be never would have granted it. Ha 
e. er M well known in what Manner King Charles the 
a the whole Revenue of the Crown to 
eee re id them In- 
t the Rate of 8 Cent. while thoſe, who in- 
ng Ks ived only 6 per Cent: In 
Year 1672, the e Bbq Payments were ſto : 
and Multitades ruined. ' Abba five Years after, 5 
Majeſty granted his Letters Patent to all Perſons con- 
net fer the annual Penſion of 6 per Cent. out of t 
ereditary Exciſe, given Parlamene inſtead of t 
arcs and Liveries, 12 Char!'s. Chap. 24. and 


8 Sums due _ — on delivering up their 
ionable Aſſignments | 


4. Satt as of Tk The Payments were 
LE View of thoſe Letters Patent; down 
2, and then no more iſſued for the 

e of King Charjes's Reign, the whole Reig 
James the ſecond, and for three Quarters of 4 


I after the Revolution; Wed in Tex 


| (Ss C2 ; 
- 4 Low Reps. 1 Vol. P, | 
Jud. Cqntin, Rap, b 3 Vol r. 15 A | 
Lord Wo his A Ae A on his givin . in = 
Cafe, which he delivered in the Exche us em 
1696. P. 6. This Argument is much admired for tle 
1 of the Stile and Method, and for its Comprehenſion — 
Learning. It may be added ed, that it is not onl eſteemed ane of 
45 fi 1 in the Law, but has fatisſied very able 
2 ity of his Jadgment ; fo that the Publication 
4 77 it it did as OE aſtice to his Integrity, as Honor to his Parts. 
t is ſaid, that in the making of it, the Search of Records and Pre- 
cedents coſt him ſeven hundred Pounds, Tind. Contin, * Lift, 
Engl. 3 Vol. P. 405, in the Notes, 


IG 2 


Term, 1 JW, & M. 1689, r | 

Jaſepb Hornly,” to the Treaſurrs and Barons of the 

„for the Allowance of the ſaid Letters Pa- 
tcttept. The. Attorney General demurred je 

The Court gave Judgment for; the Petitioner 

whereupon the Attorney General brought a Writ. of 

Error in the Exchequer-Chamber, where Lord Chief 

«Juſtice Holt delivered the following Argument in Af- 
firmance of the Judgment, in Trinity. Term, 1696, 


— V 3 
In he Cale. bers 9 been ro Points made; 5 
* 55 Whether this Grant be good ? 2 
. Whether here be a proper Cour taken by the 
„ Patentee ._ ... 
+ =, There has indeed been tir a Point ned by my 
* I Chief of Jute Tr 3 | does reſpett the i 
entering of t ö 


A . lee cee ee 
and all that have argued here, have concurred in the 
| ame Opinion. I do conſeſs this is the great Point of 
the Caſe; but ſo. much has been ſaid to it, that little 
more can be added : But I muſt ſay W to it, 
though I canngt but 


repeat. 
I hold that King Charles Ins t charge this 
; Branch of his Revenue, and my Reaſon for my Opi- 


nion is but ſhort. 
| Tr is, becauſe the King was ſeized of an Eſtate in 
| Fee of this Revenue z for to ſuch an Eftate à Power 
of Alienation is incident; And 1 take it to be the_In- 
| tent and the expreſs Words of the Act, That the Kit 
mould have a Right and Liberty of alienating 
charging this Eſtate. 
It is no Objection, that this Revenue was given to | 
ods King fe Trails for n that, he 
1 * mig t 


en vet. 7. 5 
| CRE ng 


i aan it: 80 ſeveral Kings 
| ions of charitable e and yet theſe Per- 
ed might, notwithſtanding ſuch Truſt, 


5 P Eſtates; ſo may Dean and Chapter theirs ;, — 


ſo may a Biſhop wich the Conſent of Dean and Chap- 
ter ; ſo a Parſon with the Conſent of the Patron and 
_ Ordinary, might have allened the Land of which he 


Was ſeizedin the Right of his Church: But the King 
has Nobody required to conſent to his Alienations. 


To, 'that he may alien by Conſent of the Eſtates 


of the Realm, is as much as to ſay; he cannot alien 


without an Act of Fan W he may cw 


And, indeed, this Mende comes:to the King by © 


Purchaſe; for he gave a Recompence for it, viz. Part 
df his ſtanding Revenues, it being the Profits Poe . N 


ariſe from his Wards and Liveries.. 
But it is objected, that this Power in che King of 


re his Revenues, may be a- Prejudice to the 


eople, to whom he muſt recur continually for Sup- 


9 I anſwer, that the Law has not ſuch diſnonour- 


able Thoughts of the King, as ro thoſe hin he will do 
any Thing amiſs to his People in thoſe 3 
he hath Power ſo to do. 


- But that which I inſiſt — * N band. in its 


the Nature of the being bf a King; that he ſnould 


| Nature to reſtrain the King from a Power of alieni 
his Revenues of which he is ſeized in Fee: It is again 


have leſs Power than his People; for before he was 


King he had Power to alien. 
deſcended upon him, he is ſeized in jure 


than he had before the Deſcent of the Crown? Shall 
he now be diſabled to alien by being a King? This 
would be againſt a common Principle of Law, that 
| the 8 the Crown takes away all Diſability. 
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Now when the Crown 
Corone, and 
| ſhall he then have leſs Power over thoſe very Lande 


vernment, ſup a King ould be under: —.— 
e e eee 
Money by alienating his Revenue, the Nation might 
periſh ; for he cannot otherwiſe; raiſe Mdney than by 
—̃ — 
Ame: re 0 
have borrowed ſeveral Sums of on mo 
their Lands. - LOTT e „ 4 
e in-aik Gadergaizell 
romwand-Porſans chat deferve-well; for, Rewards and 
Punjſhments are the Supports of all Govemments 
, and'it has been the conſtant Uſage of the Kings I 
land to wand Perſons deſerving of the Govern- 
ment out of the Crown Revenues, by Penſions, and 
FA ſupport the Titles of Earl and other 
gnities. And this has been allowed. of by Act of 
Parliament, as appeareth by 34 Hen. B. c. 20. 
be e y, I have been talki 
little to the rpoſe 3 for that they do not deny that 
the King might alien his on Demeſne, or any 
Lands that come to him by Deſcent or Purchaſe : 
But, ſay they, this Revenue vas ſettled by Act of Par- 
| Hament on the Crown, and therefort ĩt carmot be a- 
liened. Dut L do not find any ſuch Diſtinctiom in our 
Law-Books, nor any Authority from Common” or Sta- 
ture-Law, that reſtrains the Kings of Expand rad) oe" 
ladingany Sattof cheir Roverms | | 
As for the Lands in antient Demeſre, they ſeemed 
moſt appropriated for the King's Uſe of any of his 
Revenues: For they bad ſeveral Privileges all relating; 
to the King, r eee 
n 
A Nov aneronng 5p Td on ary 
and yet, 


ands were: always alicnable 5 and if Lads are” 
an 1 alien 


* „ „ 


* 
- 


3 are not alie 2 
gc r Metten. 


alienable. 

Then „ Naſt th be girteh why forye Eſtates 

ſlhivuld be aliencd, and others not? Why may not the 
0 = as well atien theſe Eſtates as he may the Flowets 
| Crowh, as 8 pears in the Abbot of Strata" Mu- 

4 Caſe?” For OT. t a County Palatine, 

7 — wh ura Regalia ; ak. a Power 8 


reaſon or Felony, . and A indeed theſe Pre- 


7 — — are reaſſumed to the Crown by the Statute 
H. 8. but the Grants were hot void. 

Then if an Eſtate be ſertled on à Subject by per | 
Parliament, it will not be'denjed but th he may a. 
lien ſuch Eſtate; and not the King have 
ſame Privile! ? It appe: in Fact, that he has al. 
ways done it; fo all t Lens th Ke th 
Abbies and NMonaſteries were aliened by the 

t they were given to him by Act 6 Fata, and 
general Words, as it is here: So the Cuſtoms have 
been alwayy granted and charged by the K ing, and 
Wy they were granted to him by AQ of Parliament. 
he Authorities i in our Books are full to this Pur- 


. it is objected, Alt this Rene ue . ves th 
lieu of | Inheritances that were unalienable, viz. the 
Wards, Liveries, Purveyances, &c. 

Though how the Nature of cheſe Inheritances can 
effect Annees of another Nature 1 cannot ſee ; but 

even theſe.Inheritances were always in Effect alicnable, 
for oo 49-8 have been releaſed. The King's Grant 
of Priſage, and fo were Services in Capite, 

12 Purveyances, N 
Some Opinions have been urged, which ſay, that 
the Crown Revennes could not be aliebed, as Fleta and 
Bragon' bur theſe Books are only Ornaments to the 
0's Law 3 
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tas 


la they are not looked on n 


where the Practice has been. always to the $4 

But 7 4 87. is otherwiſe, and 15 is Selden 

| Alan himſelf, in. his ſecend Bank: 6 7. 
. to be of another Opinion, here he ſ. 8 

even Res Sacre are: alienable the Common, * 


bea Nen by the Cangn Law. they are not td 


So the Statute * Bigamis, Cap. 7. alſa 
mits, \that the Re may grant away his Revenues ; 
arteſeue, in his Book de Laudibus Legum Angie, that 
| 8 is not only regal, but legal and poli- 
me and then diſcourſes of e Parcculan wherein 
| = Power is reſtrained : _ if our Conſtitutiqn 
e 


been ſo that the King could not alien his Lands ot 
venues, it cannot b&.imagined but that he would 


have mentioned a Thing fo remarkable, cſpecially in 


a Time when there were ſo many Grants made by the 
920 N indeed, at that Time, N were 
ion made, as there were before 

44 194 r 2 5 en. 4. 14. and in the Time of 
Kg Lew the eighth, Sc. which are à great De- 


tation that thoſe Grants could pot be F Red or, | 


ayoided, but by Act of Parliament. 


It is objected, that the Fee-Farm Rents, in the | 


Time of King Charles the ſecond, were granted by Act 
of Parliament ; but they might have been, granted 


without that Act; it was only made to encoutag 
>} 


ſers, to make good the Letters Patents beyon 
ruple, and to 725 Power to ſuc for the Arrears of 


Rent, and to diſtrain, Fc. 
When it is objected, that if this Grant of che Re- 


venue ſhould be alienable to the Subjects, that then, 


the King's Gern of Exciſe would be the. Satteet 
Hicets. 
nf But that does not follow, they are only a Means to. 


h to their Fellow. ers their Right, and ry 
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which is granted to them by the s 4 Pa- 
tents, 80 the Juſtices in >, 2. Oer and Ter 
miner, Et. „ Juſtices; and yet they con. 
to eo K 
a theſe HS Patents themſelves, ic is plains, 
by the whole Tenor of the Patents, that the K ing was, 
not deceived in his Grant; and the Conſideration, be- 


n though it be falſe, yet that will not avoid 


So that I conclude this Paint, that theſe Letters Pa- 
tent Which charge this Branch of the Revenue, are. 
good and firm in Law. | 11 

I come now to the ſecond Point, and that is, con- 
cerning the Remedy taken by the Patentes. 

And I hold they have taken a very proper and hoy 
Remedy. We are all agreed that they have a Right 
and 75 0 then dex m have ſome Remedy to come 
at It too. 

The Remedies, at Common Law, to \recover . 
the King, were by Petition, or Monſtrans de Droit. 

Indeed, there is a new, Remedy now given by Stat. 
2 Ed. 6. C . 8, and that is by Way of Traverſe, 
to the King's itle. bs 

But firſt, a Petition of Right is not neceſſary i in this 
Caſe: Not but that a Man may proceed in this Way, 1 
and admit himſelf out of Poſſeſſion if he pleaſeth. But 
it is not neceſſary for two Reaſons: | 

1. Becauſe a Petition of Right is grounded always 
upon a naked Matter of Fact ſuggeſted, and not of Re- 
cord; and upon ſuch a Suggeſtion, there is a Com- 
miſſion iſſues out of Chancery. 

But here the Title is derived by. Len Pura,” 
which are of Record]; ſo that here is no Matter {AG 
e ; Mo & fg ene £49 
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= The Badener 60 pf chend ds Geſtoy the 


Ems Tide: Bur Perifions of Right do 10; und re 
5 iuconfiſtent wich the King's Titſe. 
Then this Annuity is not turned to 4 Rig 
there bad been im Attdind6, Gt. rherefote wh Fila 
there be a Petition of Right * 
I take this Remedy to be by a „Ante r 
and ii Remedy is do be d at Common Law, When 
the Party's Title appeareth of Record. 2225 te 
| Droit, or aer bk maine (which is all one in Effect) 
always lies where the Title or Right of the King 5. 
pears, as well by Matter of Recotd as the King's 
| — _ this appears fully. Sadler Cafe, r 
ou 
Alſo, i 1575 plain, that a Aeneon Dries in the 
Exchequet,: Fthink there is no doubt of tat. 
1 objected, that the Petition ſhould be firſt ſud 
ye: Kin bay the 2 in Ry * . 
bt, tawndf. 72. it appkafs, that theſe 
- A i have dein Wed is ty Gt of 


Petitions of 


uk 


s-Bench. - indeed, this Petltibn differs from 
for this being only the Way of Complaint, 
. there = Indorſement as in the other Caſes. 
The next ObjeCtion is, that in this Pretedent there 
Was 4 Liberati. 
1. This Writ is, in its Nature, a Writ of | Allow- 
ance. . But this Writ does not give an ny Manner of Ju- 
riſdiction; fot the Coutt may Fold ka arid proceed 


withour it. 
2. Bit the nent Anſwer that 1 ive to this, and 


which may be ſatisfactory to any Body, is the Statute 
* Cap. 9 which aj rects the Barons of the 


4 e Pogo ori withdat any Writ 
wf er King; ſo is 4 Int. 110. . 


bee Lord Keeper Sammy his Auer e ar 8 
ment, P. 72, Ce. 
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like it tu be plain, char the Barons ': 
herd without an Wrie at al!;k·˖ 9 008 
But it is objected, that the Writ {h6bId' nue bern 
directed to the Treaſurer; H n $94h, 
But this naeds not be; for the Trenſuror bath no. 
thing to do With Civil Pleaaas. 
Indeech Hitz. N. B. 129. doth mention the Tren- 
ſuter : Bur this is a common Error, and the Writs 
need not beſo directe! 
It is true, as my Lord Cate obſerves,” that the · Le- 
gitimation of any Cafe may be ſuſpected that has no 
Cafe of Kin to it; and L agree to that Rule : But 1 
think I Have found out ſome Kindred to chis pteſent 
Caſe, and that is the Caſe in Cotes Entries. 93. Tit. 
* Claim of Liberties; ſor there the Barons did aljow 
certain Liberties, and alſo the Payment of s Rent-charge 
granted by the King to thy Lord Hunſdon. So the 
Caſe of Margery: Parker, in ꝙ H. 6. 13. is à conſider- 
able Authority to this Point; ſhe had an Annuity out 
of the Magna - Cuflumia of London, granted by the 
Queen, out of a Sum aſſigned for her Dower, to re- 
ceive 6f-the Cuſtomers, but muſt ſue to rhe Barons of 
the Exchequer ;' and Margery Parker may fue for it in 
the £xtbequer, in the fame Manner as the Queen might 
for her Portion. Then there is my Lady BrongÞton's 
Caſe, Which happened in 25 Car. 2. my Lady Brough- 
ton forfeited the Keeper's Place of the New Priſom o 
the King, who thereupon” made a Seizure ; upotr xis 
the Dean and Chapter of Wetminſter came intqh the 
Court of Excheqrer and claimed the Inheritance, and 
the King's Haods were Nm 1 = Matter 
was ſtirred in the Mug Bench, they 5 
Judgment to ſeize due Pre Now if the THR of 
King s Bench could hold Plea there, of a * the” 
oit, 
* See Lord Keeper Sommers, his Argument, P. 67. 
* Lord Sommers, his Argument, P. 70. 
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de, Dre. ves there; why may 
8 in the Exchequer by monfirans ds 


Money is there? 
1 2 true, Money comes into and iſſues out of the 


- Excbequer, without the Barons: But with Submiſſion, 
the Rights of bringing it in, and iſſuing out of the 
| Money, belongs to the Barons, and if you make'the 
Barons only Judges of the Right of coming in of the 
King's Money, you make them Judges but of half 
their. Buſineſs which belongs to that Court; for the Ba- 
rons have judicial Power over the whole Court of Ex- 
cbeguer. And to ſay that the Treaſurer and his Offi- 
cers have no Correſpondence with the Batons,'is'not 
true; for all the Books take Notice of them, as Fer> 
ſons that all belong to the Exchequer. | | 
Some have objected, that this Court ought regular: 
2 to hold 3 where the King is Party; and 
t this Court uſed tbe. prohibited to to pot in any 
Pleas that do not concern r 2 Infi. 551. m_ 
you may ſee what Pleas they may hold 7 
But here the Plea does ie 1 for 
here is the King's Grant, and the Suit is to the 9 
And this Determination of the Barons in this Caſe, is 
not thus any Judgment of their own; but the King 
himſelf, by Reaſon of ſuch. his Letters Patents, hath o- 
- bimſelf to d 85 191 in 2 
Obligation where Debt is upon it, and 
Reco Recovery. e it is * my the, Judgment 
be 2 Court as binds. the Property, as the Obligor 
f, who by his Bond has füge his Property 
to be determined 15 the Judgment. 
Now Uas to the 8 which ſrem direal 
00 8 * n 9 1 , al 
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which I rely” 
Caſe; 
i 4 10 En r E 9111 yi Ut 

King inted Sir Tom Wroth, 
to be 4 . the he Piv Chamber to Prince 
Edward, and that he to the ſaich Sir Thomas, 
for the Exerciſe of the — an Annuity of 20d. 
to be had, and yearly taken to the ſaid Sir Thomas, 
from Dey then laſt puſt, duting his natural Life, 
by the Hands of the Treaſurer of his Court of Aug- 
mentations of the Revenues of the Crown for the Time 


a8 4 dear and full Authority in this 


being, of ſuch his Treaſure of the ſame Revenues, as 


ſhould remait in the Hands:oÞ the Treaſurer" ar two 
[Times if the Year, Se Es 


The chief Objection againft chis Cote l is; that there 


the Grant was under the Seal of the Court of A 
tations, which was incorporated with the Court of Ex- 
bur wh but that I deny, for that Court was never le- 

gally united to the Court of Exchequer, as was adjudg- 
ed in Dyer, 216. So that the Objection, that 


Thomas Mroib's Grant was under the Seal of the 


oon. and under che br it, 1s 
Sone. erte 


Then it does not appearto me, har ee chert | 


of Augmeptations had any Power expreſsly given to 
relieve the Grantees of ſuch Rents.” I have looked 


over the Act of Parliament, by which that Court is 


confſtitured; but I cannot find any ſuch Power; but I 


think, the Court of Augmentations did proceed i in 
ſuch Manner, that it might be alſo reputed a Court 


of Exchequer, and the Court of Augmentatiòns is, by 
expreſs Words, made a Court for the new Revenues 
that ſhould come to 1 Crown, which are exempted 


» Lord Sommers, bis are AS "4 


8 ee Com. P. 4 
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5 dne Ae Banger: 10 the: Cort ef Wands did ufmdy 
bold Plena of theſe Mata. Queen Elizabeth grantet] 
40 Men, under her great Seal; an Apriuity of 404! per 
| Hints. io be paid by her Renetver of the Quurt of Wards, 
hb being payable by tlie Receiver, is in the Nature 
4 7 0 Chip: 99 were e 
ech dy 33 H. 8. 89, did p 
Manger, and relleve of Rent- 5 Sc. 
As to Nevil's Caſe, alſo in* Phu I take it 
likewiſe" to be full Authority in Foint. An rw 
Rent charge of 30. 10. was granted td Sir Hf, 
aid anothe? for the Exerciſe 1 of a Park 
out of a Manor for their Lives; one is attdinted, the 
13133 ta the PaſſeBan of the King; the King 
Yo neither have the Office: nor the Rent: And the 
_ Arrears of the ſaid Annuity were paid to Sir H. -Nevil, 
at the Receipt of the Zutbeguer, by the acts 
Treaſurer and the Chamberlain. ' 
Firſt, I grant that ene chy 
5 Court of Augmentation but that 
conceive makes nothing againſt me for the Reaſons bo- 
fore mentioned. 
There are ſeveral other Records Aich have bern 
alrcady quoted, but I ſhall not trouble you with the 
Repetition af them. F ſhall only mention ſome few, 
a 1 n have been omitted. . 
Mar. 
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4 eee his 4 P. 88. 
Plau. Com. P. 377. 

1 Lord Sommers, Eis Argument, P. 95. 
b See Lord Sommer's Argument, g. 186. 
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canner come at any Money? 7: 
hb overt I do think, that as ſoon as the Writs are 
delivered to the Officers of the Exchequer, I mean the 
Treaſurer” and Chamberlain, 'the Property 'is altered, 
and the Officers become Debtors to the Parties, as ap- 


pests by 2 H. 7. So as ſoon as a Hiri facias is deli- 


any the Sheriff, and upon it Goods are levied, 
Property of the Goods is altered, and the Sheriff 


becomes a Debtor to the Plaintiff: So an Action of 


23 « Liberate, and fo it has been ad- 
74 ſhall only obſerve one Thing thore, und ſo con- 
clude, and'rhar'is in Anſwer to my Lord Chief Juſtice 
Treby; for he ſtuck very hard at the Judgment given 
by the Barons, he thought that it was very erroneous, 


and therefbte void; but with Submiffion, I take this 


8 as well as it can be; nad e it is 
d in the Judgment, that the Money ſhall be paid by 
the Commiſſioners and Chamberlain of the Treaſury, 


ir mot be underſtood of the Receipt of the Treafury, 
and not ef the Lord High Treaſuter, which Office is 


long ſince expire. 


the Tallies mentioned in the 
Judgment, it does not hurt, it is at moſt but Sur- 

— but that which I inſiſt on is, thut though this 
Judgment, in reſpect of Form, or any material Point 


of it, ſhould be erroneous, = your Lordſhip ſhould 


will then give a new Judgment, ſuch us the Court of 
Extbequer ought to have given, for that is the Law of 


this Place, as appears by 31 Ed. 3. and this laſt Point 


was fo ruled upon a Debate in the Houſe of Lords, 
e of the King and Sainthill, 30 
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So that upon the Whole, I am of Opinion, that 
the Judgment given by the Barons; ought: to be af- 


But aſterwardss the Lord 1 Keeper was of Opinion 


to reverſe the Judgment, and accordingly it was re- 
verſed. The Ground upon which he gave his Opi- 


nion was; that the Patentes had not taken a proper 


Remedy by Petition to the Barons, Who have 2 
Power or Control over the King's Treaſury, c. 

that their only Remedy was by Petition to the King 
himſelf. He inſiſted much upon the ſame Reaſons 
and Grounds which my Lord Chief Juſtice Treby men- 
tioned· 13 23. 6-5 ae KT 
The above Caſe had given Occaſion to Clamour, 


| becauſe of the extenſive Conſequences following the 


Determination in Regard to the Property of large 
Numbers. N e Ws" 
No Liberate, ot Wartant for Payment iſſued upon 
this Reverſal; but in the ſame Seſſion, an i Act paſſed 
to apply the Revenue of Exciſe as a Security for eight 


hundred and twenty thouſand Pounds, and a weekly 


Payment of three thouſand ſeven hundred Pounds, to 


the Civil Lift, on Account of the Neceſſity of Affairs, 


ſubject, at che ſame Time, to the Charge of an annual 
Payment of three per Cent. on the whole Principal due 
fo the Bankers, from and after the -anty- Hb Day of 


December, 1705, which Principal was made redeema- 


ble on Payment of a Moiety. This Caſe in Reſpect 


of the unhappy Perſons, who had intruſted the Ban- 


kers with their Money, deſerved all that Compaſſion, | 

with which it was popular to treat it in thoſe Times; 

but the Bankers had made an unjuſt and extorſive Pro- 
i Sommers ; ſee his Lordſhip's Argument, p. 128. 


& Tind. Contin. Rap. Hiſt. Eng. 3 Vol. P. 40s, in the Notes. 
n Stat. 12 & 13 ,. 3, Cap. 12, os 495 . a ot 


dt from-the/Crown, and the «iniquitous 
of- King Charles his Court had been the Sar of the 
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640 


Extravagance 


Calamit 
When the Lord Chancellor Sommers parediwithiths 
Great Seal on Saturday the ewenty-/evenb Day of ni, 
in the Tear 1700, and the ſame continued —— 
of for ſome Time, King V illiam preſſetl the LordwChief 
Joſtice Holt to. accept of it; but he replied, “bat 
be never bad bur one Chancery (Cauſe in his Life, which 
be leſt, and confequently could not think ws 
ed for fo great Tru; 

Time, ſo that a Vacancy 


x3: Pan boy the $/1bDay of May, oF 


of the Rolk, Sir George Treby, Chief Juſtice — the 
Common 4 A and Sir Edward Ward, Lord Ohief Ba- 
ron of the Zxcbequer, lea Courrof Chancery; 
and after a few Days Seals were given do Sir Ne- 
N Wriebt. 


Fc. be.” 


= Lord Reyw, Rey. P. 566, 


| x26 Prigy ima Lever: tothe Rart-of dated at 


Hampton. Court, May 2, 1700, and printed amon for Me- 
moirs, P. 128, ſays thus: NM * nog Holt, having 
been here to Day, and with the in private, bas g given People 
Occaſion to fa ; that he has ef he Seals; —— 
I cannot ſay, but as yet the o_ 2 not Ix Out of.“ Nad. 
Conta. . Hiſt. ; ay 3 Vol. P, 466 in Notes. n 
| 2 8 del the Deaths of wanne Perſons, ut the 
End o his Hiſtory of Anne, P. 52. 

„ Hiurnet's Hiſtory of his owntY' imes, 2 Vol. P. £48. 

4 Lord Raymond and Burnet as above. 

Lord Raym. P. 567, and Burnet e. ; 

* Modus. Intrandi. 2 Vol. P. 108. 

* Lord Raym, yes P, 95 


Tem, 1688, 10 l. g. Richard Lane 
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Giithn ind Sir omar Frontend, as Poſtmiiir Gene 
ral, for that a Letter of the Plaintiff s being delivered 


into the ſaid Office, to be ſent by the Poſt from London 


to Worcefter, by the Negligence of the Defendants in 
the Execution of their Office, was opened in the Of- 


fice, and divers Exrbequey. Bills therein incloſed were 


taken away; ad damnum, Ec. upon not guilty pleaded, 
this Cauſe was tried before Holt, Chief Juſtice at 
Guildhall in London, and a ſpecial Verdict found 


The Jury found the Act of 12 Car, 2. Cap. 30. of 
the Execution of the General Poſt. office, and that a 
General: Poſt was eſtabliſhed purſuant to it, between 
London and Worcefter ; They find the Act of '1 Fac. 2. 
Cap. 12. which, conſolidates the Eſtates in Fee and in 
Tail in the ſaid Office in the King, that the Defen- 
dants were conſtituted Poſtmaſter General by Letters 
Patent of the King that now is, bearing Date the firſt 
Year of his Reign, under the Great Seal of England, 
purſuant to the ſaid Act of 12 Car. 2. And that by 
the ſaid Patent they had Power, to make Deputies, and 
to appoint Servants, at their Pleaſure, and to take 
Security of them, but in the Name, and to the Uſe, 


of the King, and that the Defendants ſhould obey ſuch 


Orders as they ſhould - receive from Time to Time 
from the King, under the Sign Manual, and as to the 
Management of the Revenue, that they ſhould obey 
the Orders of the Treaſuty, and farther, that the King 
granted to them, that they ſhould not be chargeable, 
to account for the Miſmanagement of Default of their 


Inferior. Officers, but only for their own voluntary De- 


faults; and farther, the King granted to them, a 
Salary of 1500). per Annum, out of the Profits ariſing 
out of the Office, c. that the Office was kept in Lon- 
don; that the Plaintiff being poſſeſſed of eight Excbe- 


guer Bills, incloſed them in a Letter directed to John 
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Great Sea on Saturday the rwenty-/tvemtb Day — 

in the Tear 1700, and the ſame continued —.— 

of for ſome Time, King William preſſetl the 

Juſtice Holt to accept of it; but he Teplied, ©" chat bat 
be neuer bal bur one Chancery Cauſe in his Life, nobith | 


be loft, and confaquenth could not think biel fp qua 


2 Freut a Truſt ;“ whereupon, (it being Term 
. ſo that à Vacancy in that Poſt put Things in 
bs Favs: Confulion) a —— ” Commiſſion was 
_ ted'on'Sariday, the b Day of May, in the ſaid 
1700, to“ Sir Jobn Holt, Sir Thomas Trevor, Maſter 
of che Rolls, Sir George Treby, Chief Juſtice of the 
N Cons ge and Sir Tee ed LON Chief Ba- 
rom of the Zacbaguer, to judge in the Court of Chanrery; 

and after CY s the Seals were given ro Sir l 


g „h Bo „ Term, 1688, 10. 3. Richard Lane 


I Action . 


Se Ln Nea 
m Lord P. | 
ns 
Hanipton-Court, May 2, 1700, and printed among | Cole s Me- 
moirs, P. 128, ſays thus: or Eaten er Juſtice Mole, havi 
been here to Day, eee the private, has: given P 
Occaſion to ſay, that he has refuſ: the Seals; fie be fo, or not, 
I cannot ſay, as yet the Seals RATE We; Tat 
Conti Rep. n Bug. „ Vol P. 466. in N otes. ; 
Deen Annual Lift of the Dea s of eminent Perſons, * 
End of his Hi M e . 
„ Hurnet's Hi of his on Times, 2 Vol. p. 242. 
Lord Raymond and Burnet as above. - 
Lord Raym. P. 567, and Burnet es above. 6 
* Modus. lutrandi. 2 Vol. P. 108. 
Lord Rapm. Rep. P. a 
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ral; for that a Letter of the Plaintiffs being delivered 
Into the ſaid Office, to be ſent by the Poſt from London 


to Worcyfter, by the Negligence of the Defendants in 


the Execution of their Office, was opened in the Of- 
fice, and divers Exchequer. Bills therein incloſed were 
taken away; ad dammum, Ec. upon not guilry pleaded, 
this Cauſe was tried before Holt, Chief Juſtice at 


Guildhall in London, and a ſpecial Verdict found 


The Jury /found the Act of 12 Cur. 2. Cap. 30. of 
the Execution of the General Poſt-office, and that a 


General · Poſt was eſtabliſhed purſuant to it, between 
London and Worcefter : They find the AR of 1 Fac. 2. 
Cap. 12. Which conſolidates the Eſtates in Fee and in 
Tail in the ſaid Office in the King, that the Defen- 
dants were conſtituted Poſtmaſter General by Letters 
Patent of the King that now is, bearing Date the firſt 
Year of his Reign, under the Great Seal of England, 
purſuant co the ſaid Act of 12 Car. 2. And that by 
the ſaid Patent they had Power, to make Deputies, and 
to appoint Servants, at their Pleaſure, and to take 
Security of them, but in the Name, and to the Uſe, 
of the King, and that the Defendants ſhould obey ſuch 
Orders as they ſhould - receive from Time to Time 
from the King, under the Sign Manual, and as to the 
Management of the Revenue, that they ſhould obey 
the Orders of the Treaſury, and farther, that the King 
granted to them, that they ſhould not be chargeable, 
to account for the Miſmanagement or Default of their 


inferior Officers, but only for their own voluntary De- 


faults; and farther, the King granted to them, a 
Salary of 1500). per Annum, out of the Profits ariſing 
out of the Office, Ec. that the Office was kept in Lon- 
don; that the Plaintiff being poſſeſſed of eight Excbe- 
quer Bills, incloſed them in a Letter directed to Jobn 
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Jones at Norcęſter, and delivered it to Underbil] Breeze, | 
the Receiver of the Letters at the Poſt-office z that I 
Breeze was appointed by the Defendants, to receive 0 
the Letters at the Office, and was removable by the t 
Defendants; but received his Salary out of the Reve- f 
nue of the ſaid Office, by the Hands of the Receiver 
_ General; that the Letter was opened in the Office, 0 
155 2 unknown, and the Bills were taken away; 1 

e n : s 
This Caſe was argued ſeveral Times at the Bar, by WM th 
_ 1SinBartbolomew Shower, Mr. Northy", and Mr. Pratt”, bi 
for the Plaintiff, and by Serjeant Mrigbit, the Solicitor W. 
General Hawles', the Attorney General * Trevor, and pe 
* Coroper”, for the Defendants. And in Eafter Term, 1 

| | , 1701, 


£* £ 
- , 


* Aſterwards Attorney General to their us Majekige, Ki ſoj 
William the third, [Lord Ram. Rep. 2 Vol. P. 748, 768,] an 
"Queen Anme, Lord Raym. Rep. 2 Vol. P. 768, 1261, 1317, and . 
to George the fi. Lord Rahm. Rep. 2 Vol. P. 1318. Wi 
+-* Afterwards conſtituted Chief Juſtice of the King's-Bench, to Et 
1. Geerge the fen, wiz. in Eafler Term, 1718. Stra, Rep. P. 86. im 
_- Append. to Chron. Juridicial. P. 13, Note; He was Father to the po 
+ preſent Chief Juſtice of the Common Pleas, 4 ws 
- .*® Afterwards, wiz, Kh Dec. 1696, made Serjeant to King Wil. 
liam the third. Appe 0 Chron, Juridicial. P. 5. g Mod. Rep. 
S8 Vol. P. 323, and by him knighted. Lord Raym. ay 5 P. 145. 
his ſaid Majeſty, on Thurſtay, the 21ſt May, 1700, 12 Will. z. 55 
Council, deliverad the Great Seal to Sir Nathan Wright, with the 


* Afterwards, wiz. 5 July, 1700, conſtituted Chief Juſtice 
* to Chronica Turidicial. P. 7. Mod. 
Rep. 13 Vol. P. 477. rd Raym. Rep. 2 Vol. P. 748. 
Mod. Rep. 12 Vol. P. 478. 3 n 
d Aﬀerwards, in Mich. Term, 1727, 1 Geo. 2, he was by Pa- 
tent, dated 27 Ofober, 1727, created one of the Judges of the 
' Cemmon Pliat, in the Room of Sir Francis Page, who ſucceeded 
Mr. Juſtice Forveſeue, in the Aing's-Bench, whoſe Patent was ſuper- 
' ceded. Lord Ran. Rep. 2 Vol. P. 1510. Appendix to Chronica 
4 Juridicial. P. 17. 8 ww” 
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1701, 13 1. 3. the Judges pronounced their Opi · 
nions in ſolemn Arguments, vis; Turion, Powys, and 
Gquld, Juſtices, that Judgment ought to be given for 
the Defendants ; and Holt, that Judgment ought to be 
for the Plaintiff. 

Holt, news Juſtice, That' Judgment 
ought to be given for the Plaintiff. re, he Said, 
That he would not make it any Part of the Queſtion. 
if a Letter was broke open upon the Road, whether 
the Poſtmaſter General ſhould be chargeable for it; 
but he would confine himſelf to the preſent Queſtion, 
Ir where a Letter was delivered at the Office to the pro- 
d per Officer appointed to receive it and there loſt; whe- 
n, ther in ſuch Caſe the Poſtmaſter General ſhould be la- 
1, ble. And he held, that he fhould, for eſs ee | 

ſons. - 
0d 1. Becauſe the Poſtmaſter i is by this Act incruſted ' 
od BY with the Intereſt and Property of the Subject, to the 
© End that no Damage may accrue to him; which is 
6. implied by the making him an Officer. The Act ap- 
he points one general Letter - office to be erected in Lon- 
don, and the Care thereof is committed to the Poſt- 
maſter General; who, his Deputies and Setvants, 
| 5 ought to have the Management ſolely of the Poſt- 
by office. So that all the Perſons concerned are as his 
6 Deputies. And by the Nature of the Truſt, he ought | 
ſafely to keep all Letters there, at his Peril, in his 
Cuſtody; This Caſe does not differ from the Caſe of 
ol. the Marſhal of the King's Bench, or Warden of the 
Fleet, who are obliged ſafely to keep the Priſoners at 
d. their Peril; and it is no Plea for them, that 'Traitors ' 
broke the Prifon againſt their Will: And the La WC 
was ſo, at Common Law, in Caſe of Damages reco- 
* rered in e quare vi et armis, and when the 
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_  fafely to keep their Priſoners, or Goods taken in Exe- 


1 hs 
Statute 2g Ed. g. err 
Execution for Devt the Gaoler 
D e 
Treſpaſhy V et Arnis. ot 


VI eee ich was 6 ew; 
ion before the Statute Heri facias) in recu- 
. - tion. were reſcued from th Sheriff hee hit zen 


Action. The ſame Law of a Man, in Execution 

on the Statute of 13 Edu. 1. de Mercatoribus. The 

ſame Law, if upon an arten upon a Statute, 
hant the Goods of the Conuſor, taken by the She 

x! 5 5 reſcued from him. And there is no Diffe- 

rence between this Caſe of the Poſtmaſter ( 

and the Gaoler, Sheriff, c. for he ought 

keep the Letters delivered to him, as the others — 


„ Fresh for the 
Carriage, to him who makes it his Employment. 
And when a Man takes an Employment upon him, 
to receive the Goods of the Subjects, and receives a 
Premium for it, that is ſufficient, to charge him, to 
anſwer the [Loſs at all Adventures, for ſuch Loſſes as 
happen within the Realm. 

Objection, by Gould, Juſtice. That this Office i is 
founded is Government. 

Anſwer... If be means, that it is boupded by the 
Law, he could not agree his Inference, becauſe it is 
poly founded. by a different Sort of Law, viz. the one 

Common Law, the other | by Statute Law, which 

nl make a Difference. And he did not ſee in what 
Sort of Government it was otherwiſe fotmded, but 
— that a Truſt is ot for the Benefit 21 the Sub- 


1 "Objeftion, by Gould, Juſtice. That ſuch Charge 
ought to be 1 eh of. e n 
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Anſwer. 3 
ry, to charge the Defendants ; but it is like the Caſes, | 
where Officers, by Courſe of Law, receive Goods for 
the Benefit of - others,. they are obliged to them 
fafely rg ſo that they may have-the of 


them. 

The Defendants receive. no--Premium, 
4 — | 
Anſwer. The Plaintiff gives a Primizm, which in · 
titles him to a Remedy; and againſt whom ſhall he 
have it, if not againſt the public Officer, againſt the 
Poſtmaſter: General, by whoſe Negligence he ſuffers. 


2. The Defendants receive a Premium, viz. a Salary- 


of x500d. per Aunum (which is a ſufficient Reward) 


paid out of the Profits of the Office. And, therefore, 
this Caſe is not diſtinguiſhable from the Caſe of Mrs 
& Slue; Ventr. 190, 238. T. Raym. 220. in Which 
Caſe the Objection was, that the Maſter of the Ship did 
not receive the Freight to his own Uſe; but adjudged, 
that he was liable for the Goods of which the Ship was 
robbed in the River: And the Reaſons given were, 1. 
Becauſe he was an Officer known. 2. Becauſe he re- 
ceived'his Salary out of that which was paid for Freight; 
both whiah Reaſons hold in this Caſe. 

Objection. The Maſter of the Ship might take 
Caution, Se. the Poſtmaſter General cannot. 
- Anſwer. He did not know bownhe Mather of the 
Ship could Caution, Sc. It was ſaid, in the Caſe of 
Mors and Slue, that if a Man came to lade Goods at 
an unſeaſonable Time, he was not obliged to take 


them in, as before he was ready to ſail. But if he 


takes them in before, and they are loſt, he will be lia- 
ble to an Action. So a common Carrier may refuſe to 
admit Goods into his Warehouſe, before he is ready 
e but yet neither the one nor the 
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other can refuſe to do the Duty n 
by Virtus of cheir public Employment. 
3. This Cuſe is within the ſame Reaſan and Equity 


which che Caſes are founded, in which Men are 
for r 
ſon, that if they ſhould not be charged without aſſign - 


ing a particular Neglect, they might defraud any Man, 
and he would not be able to prove it; and that in the 


Reaſon of the Caſes = wg > Sc. And = Reaſon 
is given in e hex 95 it. 5. AMinfinger. com- 
mom Fol. e Matter is tranſacted among a 
Multitude of People, and therefore no Particular of 
them can be charged; and therefore the Officer 
to be charged, who chuſes ſuch inferior Officers. oy 
Caſe of Mors and Slue was harder, becauſe there the 
Servants were overcome by a ſuperior Force. hat 
Objection. The common Carrier may ſue the _ | 
- fred, the Poſtmaſter General cannot ſue any Body. 
Anſwer. That is no Reaſon, becauſe a Carrier * 
chargeable before the Statute of Winton, at which 
Time he could not ſue the Hundred. Beſides, that he is 
liable, where he has no Remedy againſt the Hundred; 
as for Goods loſt out of his Warehouſe, or out of his 
Waggon | in wr Lack by * A 
| : e Inn-keeper is a oe 1 
Good: in his Cuſtody within his lack and not for a 
ork to Graſs, and therefore it differs from this 


- Anſwer. Here the Leeter was within che Walls of 
the Poſt-houſe. But the Caſe of the Inn-keeper was 
ſtronger, becauſe he is obliged, while he has. Room, 
to let in all Travellers. But contra of the Poſtmaſter 
General, who may chuſe his Deputies and Servants. 

Objection. The game a has Tenant 6 ue the. 
Night in the Inn. | * 


[ 


ins | 
Anſet./ And: the Poſtmaſter Genen alto in tbe 


Polt-office. : | 4% 1 OE ERY: 1: 4 | 

Objection. The Caſe of Sir Henry. Herbert and Mr. 
Paget. Sid. 77. T. Rm 63. 

Anſwer. There prima facia they held*the Defen- 

dant chargeable; but afterwards they were of Opinion 
for the Defendant, that he was not chargeable, becauſe | . - 
the Clerks of Mr. Henley had Liberty to entet into the 
Treaſury without his Conſent, and ſo the Acceſs to the 
Records was not confined to his Servant only. But 
here Nobody could enter into the Poſt-· office but the 
Servants of the Defendants only. This Caſe differs from 
the Loſs of a Letter upon the Road, (but to that he 

ve no Opinion ;;) for a Carrier receives Goods, ſafe 
2 keep, and ſafely to carry; but the Poſtmaſter 

neral receives the Letters, ſafely to keep and ſend; 
ſo that there may be a Queſtion, whether the Poſt- 
maſter ſhall be chargeable, when he has ſafely ſent the 
Letters out of the Office. But admit that he ſhould. 
not be liable, when the Poſt-Boy is robbed upon the 
Road; yet it will not follow, that he is not chargea- 
ble for Letters taken out of the Office. In the Caſe of 
Mors and Slue, if the Ship had been at Sea, the Maſter 
would not have been liable; yet it does not follow, 
that he ſhall not be chargeable for a Loſs at Land. If 

a Man comes to an Inn, and orders the Inn-keeper to 
put his Horſe into the Stable, being hot, and to let 

im cool, and then to put him to graſs; becauſe the 
Inn · keeper ſhould not be chargeable, if he were ſtole. 
after he is put to graſs, it does not follow from thence 
that he ſhall not be chargeable, if he be ſtole before he 
be turned to graſs, whilſt he is in the Stabe. 

4. It is the Duty of the Poſtmaſter to receive Ex- 
cbeguer Bills, and to ſend them by the Mail. For he 
ought to receive ſuch Packets as are — to be ſent 
by the Poſt; and ſuch are Exchequer Bills. * 
N I, 


. 
: 
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| 


. 


le 2 
ment extends ; and for Refuſal, an Action 2 
eee Gut dns bi eng ae? = 

* he has 
lence,” his Wagg — nor being al He had 
it, 
and never diſputed. So an Action ——— 
Sheriff, for refuſing to execute Proceſs. The ſame 
the Poſtmaſter, for refuſing to receive a Letter, Fc. 
2. Exchrquer Bills are proper to be ſent by the Poſt. 
generally of Packets. It appears, that the Act intend- 
ed that other Things ſhould be ſent by the Poſt, as 
and other Things. Alfo Ec Bills are light, and 
3 of 10000. V ny be ſent by the 
by Act of tn | 
Anſwer. A new Intereſt, created by a ra 
#'before' of the ſame Nature. And one may as 
ay; that Trover, or Treſpaſs will not hs” = 
might have been ſent by the Poſt, and Exchequer Bills 
are like to them. A Bill of Exchange, payable to a 
may be ſent by the Poll,” well o pay le 0 4 
Man or Order. 
able for Bilſs of Excharige loſt, becauſe they are ex - 
cepted out of: ery that nothing ſhall be paid for 


he js bound og ſerverth — rug 
refulin 
known ſuch Action — and a Recovery upon 
| Reaſon will hold, that an Action ſhould lie againft 
The Act does not confine it to any ſpecific Thing, but 
well as Letters. By the Words of the Act, Deeds, 
Poſt.” 
 Enchiguer Bills are new Things created 
RE will be under the fame Remedy, as 
them, becauſe they are new Things. Bills of Exchange 
Man, or Bearer, is a lawful Bill of Exchange, and 
Objection. That the Poſtmaſter will not te. 
bir | 


/ That the Litter ought/ to/ be indeaded/6s 
the Sake of the B | 
Sr = 
an dun, he y no 0 
Se yet the . which the Bank 
hath by the „ che Guelis, makes him [| 


L . , e Abd * | 


wk ' Exchequer Bits ver nor excopod, ant herofor | 


y: 
| 1 Defondanes, being pu blic Officers, are chung 
r ugh they hen ho Beeſiry ade Sheri, tho 
has no 3 ſuing of Executions. For Where 
the Law gives a Man cuſtody of a Thing, Vin 
Off, it 5 s him to keep it ſafely. And thete- 
fore upon, the Reafon of»Sawbeoze's Cale, 4 Co. 83. 5. 
If Goods are delivered to à Man to be ah kee and 
he accepts them, he ſhall be chatgeable if they are 
; loſt; and one cannot put a Caſe of à publie Officer to 
the Contrary. The Opinion in 4 Co. 83. of a gene- 
ral'Bailment, is not Law); for upon à general 
—_ che Melly e to keep them only as his | 
5 Ader che x4 Car. 2. ny 00s math ph 
55 Poſt-office, and ſuch Erector had been habſe for 
iſcarriage; and therefore this Poſtmaſter is Hable 
alſo ; for now the Act having prohibited the Subjects 
to employ any other but this Poſtmaſter General,” it 
would. be hard to deprive them of the Remedy Which | 
they had before. 


" Objection, The Plaintiff, has a Remedy againſt 


W 


ef. | 

Anſwer. If ext be proved that Brieſe took ont” 
the Exchequer Bills, he agreed that it was ſo; likewiſe 
any Stranger that took them out may be charged as a 105 
' zort-feaſor ; but Breeſe cannot be charged as an Officer 
for Neglect: For Misfeaſance of a Deputy, an an Afton 


yay A; is not que Officer, but 
| And — to this, is — 2 
"negligent a voluntary 
A Gol anon for the latter, — 
| | ' manageable only by 
them, their Deputies es and Servants, and what is done 
by a Deputy, is done by the Principal; and reaſon- 
able, becauſe the Principal may remove the Deputy 
at Pleaſure, tho he puts him in for Life, for it is con- 
Uary to the Nature of a Deputy, not to be removable. 
42 — y forfeit the Office of the Principal; 
the ch AQ as would-be a Fetus in the 
g e 
Objection. Dirr 2 38. 2 © bY, 
Anſwer, It is (by him) direfly « contrary jw the! 
Purpoſe, for which his Brother Gould cited it. | 
Ohjection. This will be to make the Defendants 
reſponſible here for the Servants of the Deputies. - 
A Anſwer. If a Deputy has Power to make Servants, 
the Principal will be chargeable for their Misfeaſance, 
becauſe the Act of the Servant is the Act of the De- 
puty, and the Act of the Deputy is the Act of the 
Principal pal. But here Bra is "th Servne of he Be 
fendants themſelves. - | 
Ohjection. The Defendants are but Fellow-Ser- 
vants with Breeſe, becauſe | all receive their Salaries 
from the King. WILT 
- Anſwer. He is appointed by the Defendants, and 
is their Servant, and removable by them, 2 
they do not pay him his Wages. But then ſuppoſe 
that Breeſe is not a Servant of the Defendants, then it 
will be ſtronger againſt the Defendants, for then Breeſe 
will be as a Stranger, and then they will be the rather 
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. Objedtion 


e for the -Cowardlineſs of his. Soldiers; no 
more ſhall the Defendants for the Negligenee'of Broeſe, 
admitting him to be their Servant.» 7 4h 
_ Anſwer, If A received a particular Damage by by the 
Cowardlineſs of the Soldiers of of « Capt; he ſhall be 
chargeable z but in ſuch Caſe the Prejudice is national. 
| — Wer rr 
Mariners. 
5 Objection. The AR did not intend that the Det. 
dants-ſhould be chargeable. p 
Anſwer. He was of a awry Opinion, becauſe 
all the Power is placed in the Poſtmaſter General. And 
| when a Statute erects a new Office, and places it under 
ſuch Circumſtances, as in Conſequence of Law, make 
the Officer liable; it muſt be preſumed to have been 
their Intent, that he ſhall be chargeable. 


Plugs,” N api] „ 
an ee Fs Cope ge GIN ie | 
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2. It appears by the Words of the Act, that the /y⸗ 


intended that the Diſpatches ſhould be ſafe. 
3. It appears by the Act, that it was the Judgment 
ol the Parliament, that they were liable for the Fault 
of the Deputy. Par. 3. It is provided, that the Poſt- 
maſters General, and their Deputies, Sc. Then Par. 
10. a Penalty of zl. is impoſed upon the Poſtmaſter, 
if there be a Failure of furniſhing-with Poſt-horſes ; 
from whence it appears, that the Parliament looked 
upon the Fault 1 the Deputy to be the Fault of the 
Poſtmaſter. N 
Objection. This will ruin che Office, 5 
Anſwer. It will make them more careful. | 
Objection. This will encourage Frauds: : . 
Anſwer. The Method to prevent them, is to ales 
the Poſtmaſter liable. 
Objection. The Plaintiff might have ſert his Ex- 
8 Bilts by ſome other Means. | * 


| 
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er e a be arfiiemblefers auſe in 


en 

Anſwer. "WF 
mote than it vill be an Excuſe ay; I that 
his Gueſt; Who has loſt Goods, 
another in- 


11 


Objeion, The er lord bythe it 


amel 
Aae The Defendanes have accepted the Office 
_upon thoſe Terms. ; 
jon. The Patent i is, that Shop) half obſerve 
the Orders of the King; under the Sign Manual,” and 
the Orders of the Treaſury concerning the Revenue. 
Anſwer. Their Obſervance of the Orders of the 


Treaſury will not interrupt their Care of the Letters ; 


and if a Prejudice happen by @bſervapce of the King's 
Orders, e becauſe they are obliged 
to obſerve the moſt convenient Methods for the Exe- 


© _ -, , Cution of the Office according to the; Direckion of the 
Act, W 


lect of that. 
Objection. There is a Clauſe in the Patent. that 


their Deputy, but only for their ow Att. 


| theiRevenue by their 


Anſwer. That is only intended of fieſta 
and as to'that, the ſaid 


| 2 excuſe them; but it will not ecuſe them 


Nane that the Subject hath againſt them 


— by the Law. And no nan obfante in 


- tuch: Caſe will Big nor any Charter of "Exemption. 


And for theſe Reaſons he concluded, thar Judgment 


ought to be given for the Plaintiff. But the other 
three Judges being of 2 contrary Opinion, Judgment 


was given for the Defendants. But however, the Plain- 


| ah aha ds e . nnd" ſaid 


| © Judg- 


| Went lager and allowed on theſe Reaſons | 
Holt, Chief Juſtice, * eee 18. * 
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FER 
"have! gone to 


_T7 
Jad the Defendants ſeeing that; 
to the P er ac 


formed. | 

In Egftr Term, 1901s 13 Wal, 3. the Chief Juſtice, 
Holt gave his Reafons of the Judgment of the Outt f 
Lag Rush, in the Caſe of one Plummer, which Mr. 
Juſtice Fſler ſays, his Lordſhip publiſhed ; andl alſo, 
that the learned Judge Lord Chief Juſtice Holt). 
entereth with great ones and ſound Reaſon, into 
the Point upon which the Caſe turned; and as it 
ſeemed of very great Conſequence, it had been for two 
Vacations under the * Conſideration of all the Judges of 
England, before whom it had been ſeveral Linn argu- 
ed at Serjcant 5. Inn, in Chancery Lane. 

Plummer, the Priſoner, was indicted at the Aſizes. | 
held for the County of Kent, twenty-nintb of Fuby, 12 
Will. g. The Indictment ſets forth, that 7obn Glower,. 
and Benjamin Plummer, the Priſocer,. and others, thir-, 
teenib of March; 12 Will. 3. did, of Malice x = 
thought, make an Aſſault upon Jobn Harding, and 
that ZFobn Glover, having a certain Fuzee in his Hand, 
charged with Gunpowder and Bullet, did felonioully,, 
voluntarily, and of his Malice fore-thought, diſcharge 
the ſame againſt the faid Jobn Harding, and thereby- 
gave him a mortal Wound, of which he inſtantly died. 
And that Benjamin Plummer, the Priſoner, and others, 
did, of their Malice fore-thought, aid, abet, and aſſiſt 
the ſaid — Glover, in committing the Murder afore- 
ſaid. Benjamin Plummer, pleaded not Guilty, and the. 
Jury did find this ſpecial 'Verdic, viZ, 

That Jaſenb Beverton, was duly appointed to ſeize / 
and aha e all: fuch Wool of the Growth of this 

King 
P. 658. Mod. *. P. 456. | 
. 3 e ö 
; 12 Vol. P. 6527. 
* 109, Mod: Rep. iz Vol. P. 627. See Ff. 
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4 was. * % 


With 


"29 Cay 
on. that ſhould be carried to be tran 
beyond the Seas, and alſo all ſuch 
| foul carry the Wool in order to be tranſported. And 
Plammr, John: Harding, and others, 
þ rey. ames are unknown, to the Number of eight 
Perſons, the faid rhiricenth of March, about twelve 
o'Clock at Night, about ſeven Miles from the Sea, 
did Load three Horſes with eight hundred Pound of 
Wool, of the Growth. of Exglaud, in order to tranſport 


i in into France. And Joſenb Bevertom havi Notice 


thereof, came with divers other Perfons to his Aſſiſ- 
tance; to à certain Lane, about ſeven Miles diſtant 
from the Sea; in order to ſtop and ſeize the Wool fo 
intended to be tranſported, and placed themſolves in 
divers Places about the Lane; and oſepb' Beverton, 
with his Company, hearing the three Horſes laden 
with Wool, pronounced a Watch · word agreed on be. 
tween him and his Afiſtants z and thereupon all bf 


them uſed their utmoſt Endeavours to ſeine the Wool, 


, one of the eight Perſons, in Company 
enjamin Plummer, whoſe Name is unknown, 
did ſhoot off the Fuzee, and thereby did kill the faid 
bn Harding, being one of the eight Perſons, and a 
Partner with them in that Deſign xj ys e og 
Wool, of which Wound he died: 
f The Queſtion is, upon this ſpecial Verdict, whethet 
Plummer be guilty of the Murder as charged 
in the Indictment, orfo much as of the * 


Harding ?- 


wer 


gy To put the Caſe in as fowr Words as mey be, ian 66 


bring it to a Point, it is no more than this, eight Perſons 


had loaded a Quantity of Wook to carry it to be tranf: 
of which the King's Officers having Intelli 


= did, in the Night- time, as they were carrying the 
ool, meet to oppoſe, and to apprehend them, and 


Ln met in 12 15 and Pore a Nan d given by 
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the King's Oſpcers, one of the eight Perſons ſhot off 3 
Fuzee, and killed another of the cight Perſons, whether. 
the others of the Eight (beſides him that ſhot off the 
Gun) be guilty of the Murder of the Perſon ſlain? 

Upon this Queſtion all the Judges have been con- 
fulted,: and we are all of n, that Benjawin Plum- 
mer is not guilty of the Murder of John Harding. 
1. It doth not appear, by the finding of this ſpecial 
Verdict, that Glover, 4 ans — rodg that ſnot 
off the Gun, did diſcharge it againſt any of the King's 

Officers, e for ought appears, for another 

5 h upon the particular Cireumſtances in 
the ſpecial Verdict, there is Evidence that the Gun was 
dcr berged agunf the King's Officers, and ſo it might. 
reaſonably be intended, conſidering they were all arm- 
ed, and in Proſecution of an unlawtul Act in the Night, 
which they deſigned to juſtify and maintain by Forer, 
eſpecially hen the Gun was ſhot off upon the Watch- 
word given, the King's Officers were endeavouring to 
ſeize the Wool; the Jury thereupon might well have 
found that the Fuzee was diſcharged againſt the Kings 
Officers; but ſince they have not found that Matter, we 
are confined to what they have found poſitively, and 
are not to judge the Law upon Evidence of a Fact, 
but upon the Fact as it is found. | 

Therefore it is fit to conſider in this Caſe, 1. What 
Crime i is in the Party that ſhot off the Gun that killed, 
Harding? 

2. How: far che Reſt of his Company that were with l 
him ſhall be concerned in the Guilt of it. 

1. He was upon an unlawful Deſign, and if he had 
in the Purſuance thereof diſcharged the Fuzee againſt 
any of the King's Officers that came to teſiſt him in 
that Deſign, and by Accident had killed one of his 
ite Nat, ont it would have been Murder in him. 
* n ne | 


(%%% 


him, but miſſes hit, and kills B, it is noſes a Mur 


der. than if he had killed the Perſon intended. 
But 24%, it not appearing that he diſcharged his 

Fuzee againſt the King's Officer, it may be, that he 

_ diſcharged ir either out of fome Provocation from Hard- 
gs or wilfully out of ſome beuge Malice againſt 
1 ry 


_ conſtrue, that the Fuzee went — by Accident, but it 
muſt be underſtood to be voluntary; though even in 
an Indictment ſor Manſlaughter it is requiſite that it 
ſhouH be averred that he diſcharged it voluntarily, but 
in a Verdict it need not be ſo alledged, but the ing 
he 3 — — underſtood to be with, — > 
gainſt his Will; for where any one, upon any 
of a Man, is to be diſcharged by an involuntary 74 

ing, it muſt be ſo found, without which it muſt be 
underſtood to be voluntary; for a Man being a free 

Agent, if he be found to do any Act, it muſt be fup- 

poſed to be with his Will, unleſs it be ſpecially, and 

particularly found to be againſt his Will. Therefore 
when a Man is indicted for a voluntary killing, if he 

did kill the Man by Miſadventure, the ſpecial Cir- 
cumſtances of the Caſe muſt be found, that ĩit may ap- 
pear to the Court to be by Accident. 

But in the next Place, ſuppoſe that he that ſhot 
off the Fuzee did it out of Malice prepenſed againſt the 
Perſon ſlain, whereby it would be Murder in him. 
Then the Queſtion will be, whether the Reſt of his 
Accomplices ſhall be adjudged to be Principals to him, 
as Aiders, Abettors, or Aſſiſters to that Murder, and 
we all held that they would not be Principals. For 
though they are all engaged upon an unlawful Act, and 
while they were actually in it, this Murder is commit - 
ted by one of the Company ſo engaged; yet it does 
e to be done in n a 
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| Ein teme 220 me tard-upon a ſpeciat Verdict to 
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Ad, bot it may be upon another Acrottig; and thoſe 


who are in the unlawful Act, not knowing of the De- 
ſign of him thar killed the other, tis Companion can- 


vor be gullty of it. This Notion that hath been re- 


ceived; that if divers Perſons be engaged in an unlaw- 
ſul Act, and one of them kills another, it ſhall be 
Murder in all the Reſt, is very true; but it muſt be 
admitted with ſeveral Qualifications: Firſt; the Abet- 
tor muſt know of the malicious Deſign of the Party 
killing. As for the Purpoſe, A und I having Malice, 
engage" in à Duel; C, a Stranger, of a ſudden, takes 
Part with A, who kills B. It is but Manſlaughter in 
C, becauſe he knew not of the Malice, though it be 
If divers Men lie in wait to beat a particular Perſon; 


and one of them, while they are in Proſecution of that 


* — of Malice he —— _ of 
is Companions, ng an Opportunity; kills him, the 
Neſt the tige — the Guilt of e Pact 838 
At tlie Seffions at the Old Bailey, "December, 1664. 
The Caſe upon the Evidence was, that the Secretary 
of State made a Warrant to apprehend divers ſuſpected 
Perſons, which was directed to a Meſſenger, who hav- 
ing Notice that they were in an Houſe; deſired ſeveral 
Soldiers to aſſiſt him in the apprehending of them, but 
in the doing thereof, they broke open the Doors, and 
ſome of the Soldiers ſtole ſome Goods. It was held, 
that the Warrant then produced, was not ſufficient to 
break open the Doors of the Houſe without a Civil 
Officer. Secondly, though the breaking open the 
Door was an unlawful Act, of which all were guiſty ; 
yet was it Felony only in thoſe that ſtole the Goods, 
or knew of the Deſign of Stealing, and conſented to it; 
but not in the others that were concerned in — 
open the Doors: No more in this Caſe can the Reſt of 
the Company be ſaid wm guilty of * 4 
N ; "8 ar 


(56 . 
Herdih, unleſs they knen of the Perſon Deſign to 


, The Killing mult, be4o Parkance of that unlaw ful 
AQ, and inot collateral to jt. As for the Purpoſe : if 
divers come to hunt in a Parc, and the Keeper com- 
mands them to ſtand, and reliſts them ; if one of the 
Company kills the Keeper, it is not only Murder in him, 
but t in all the Reſt then preſent, that came upon that 

7 for ĩt was done ene of che unlawtul 
1 But ſuppoſe chat they coming into che park to — | 
before they ſee the Keeper, there is an accidental Quar- 
rel happens amongſt them, and one kills the other, it 
will not be Murder, but Manſlaughter and in the 
Reſt that were not concerned in that Qyarrel, it will 

not be Felony. So if one kills his Companion upon a 
former Malice, the others will not be concerned in it, 
therefore cannot be Abettors, becauſe ſtrangers to the 
Deſign. And that, for ought appears, might be this 
Caſe,. for my Brother that tried this Cauſe, in- 
forms vs, that there was ſome Reaſon to believe, that 
he that diſcharged the Fuzee againſt the Perſons ſlain, 
did it upon the Account, that he conceiyed that the 
other had betrayed their Deſign; and no Doubt it was 
Mliurder in him that ſhot off the Fuzee, but not in the 

others, unleſs privy to his Purpoſe, for it was not 
done in Proſecution of that unlawful Act; but if he 
had ſhot off the Gun againſt the King's Offieers, and 
by Accident had killed one of his own Party, all the 
Reſt of we would have been Abettors and N . 


A and B are fehting gather out of Malice py 
fed; C comes to part them, and A kills C, this is Naur 
der in A, and ſome ſaid in B alſo, but the major Num- 
ber were of a contrary Opinion; for though B was en- 


aged in an unlawful Act as well as A, * er 
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i was not in Fee of; . 
it, but che Killing ol U H, was Murder, becauſe ne 
killed one doing his Duty, Nh was erideavouring to 
ns the Pekce ; and would have hindred e e : 1 * 


whom he had Malice. 
2 * erk is another Qualification of this Rule 1 


che dojr a bplawſul Act, whereby a Perſon is . 1 N . 
ſhall make" tlie Killer te de a Murderer ; that the un- 5 A 
' Iiwful Ack öught to be deliberate. 4 if it be oo 4 
den; as upon an Affray that ſuddenly falls out, in 
the Parties are divided amongſt themſclves;” and fall to 3 


fighting, and one kills G. other, it ia but Man 
ter. So if upon a fudden Affray, the Conſtable, or 


other Perſon, comes to keep the Peace, and De 8 2 bo 


knowing him to be. the Conitable, or Perſon coming 


wo krep the Peace, ſhall kilf kink, it is-Mayder n 
| Em. and all that aſſiſted him in doing ide but in 


thers that continue the Affray; and knew. not that the 
Conſtable, or other Perſon was coming e keep the 


Peace, it will be no Crime: For fiſt; thoughthe Con- 4 8 5 


ſtable did come to keep the Peace, it is geceſſury 


that the Parties engaged in the Tumult have Notice 3 | 
that he comes for that etherwiſe che · killing 2 
him will not be Murder, bur only Manſlaughter in him 


that Kills him; and in Conſequence, no Crime in the 
Perſons that did not know Him to be there, and did 
not contribute towards his Death. At che Seſſions af- 
ter Hil. Term, 1 19 Car. 2. Thompſon and his Wife were 


fighting together in the Houſe of Allen Daws, W 


ſeeing then fighting, came in, and endeavoured to 
part them, thereupon thruſt away Daros, and 
threw him down upon an Iron in the Chimney, which 
broke one of his Ribs, of which he died ; this upon a 
22 Verdict, was held to be only Manſlaughter, 

oogh the Peace was broke, and the Perſon ſlain 
care only ta — Peace; n 


E 3 


K 


27 


re given, w. 


e 

Name of the Kiog, or 1 of the Peace 

1 Frere g Name; if any oorwith- 
bogs ee the Officer, 8 Murder ;, but 


augh ;J | ra; + ” 1 
ſame Reaſon, the others that are in the Affray, whic 

was ſudden, . Affra 90 did 
| revit the Conſtable, je anprine M 

ter in them, for en be exrended: fue 

than: a Breach of the Peace. 128095 56; 

But ſuppaſe the Riot, or the Aſſembly had m_ 
liberate,. and they deſigned going an unlawful 
W ſed. hy che Conſtable or any other 

yo TS minen. it is Mur- 
ay — (George came with divers Perſons, in a 
ran ner, 40 the Houſe of B. upon the Accpunt 
ſeizing ſome Goods, and uſing re ſome'angry 
ou ng a Kinſwoman of them both travelling 
indifferently between them to appeaſe, was ſuddenly 
ſtricken in the Head, with a Stone thrown over the 
Wall, by one of the Seryants of George, whereof ſhe 
rwards died, and by much the greater Opinion of 
Judges and King's Council, it was held to be Mur- 
r in all the Accomplices; and though ſhe came as a 
ungen a was „ to all, * wy 


C8) 

wich Malice againſt . and en uric, ar av 
engt det Riot, the Woman was killed 
| +. - As the einlawful tought 60 be deliberate: to 
eee — ſo it ought to be ſuch an 
Act as may tend to the Hurt of another, either imme · 
diately, 8 Conſequence. If Perſons are 
in u. Riot, and go with offenſwe Arms, or with Clubs 
and Staves, and in that Riot, one of the Company 
kills another, it is Murder im him, and in all the Reſt 
that ate in the Niot, though but Lookers on. 
But if ſuch unlaw ful Act doth not tend immediately, 

or by neceſſary! Conſequence to the Danger of another, 
though Death ene hereby it is but Manſlaughter. - 
Shooting at a Deer in another's Park is an | unlawful 
Ack; If che Artow glanceth and 2 * 
but Muanſlaughter, which is contrary to 3 % 
holds it to be Murder: But Lord Hale 21. 2 it is 
but Manſlaughter, and the Reſt of the Company Wii 
— er er Abettors to thi eee 


he Db Wer doing ny AQ mkes/it teliberae x 
and if the be deliberate, though ho Hurt tb any 
Perſon. can be foreſeen, yet if the intent be felogious, 
and the Faſt deſigned, 'if.comminod, would be Felo- 
ny, and in Purſuit thereof, a Perſon is killed by Acci- 
dent, it will be Murder in him and all his Accompli- 
ces. As for the Purpoſe: Divers Perſons deſign to 
oothumit a Burglary, and ſome of them are ſet to watch | 
in a Lane to hinder any from going to the Houſe to in- 
| them, if any comes in their Way, and thoſe 
that are to keep Watch kill him, thoſe that are ſent to 
rob the Houſe-will be guilty of that Murder, though 
they do not commit the Burglary. SE | 
So if two Men have a Deſign co ſteal an Hen, and 
one ſhoots at the Hen for that Purpoſe, and a Man be 
ied, ir & Murder in both, 4 

E 4 i0us. 


| (56 ) 
lente So is Lord Cake, 56. ſurely to be underſtood, 
with that Difference; but without this Difference, none 
of the Books quoted in the Margin, do warrant that 
Opinion; nor: indeed can I ay that I find any to war? 
rant my Opinion, but only the Reaſon is ſubtnitted 
to the Judgment of thoſe Judges that may at any 
Time hereafter in that Point gore lp ee 

| fore. them. 1 
Theſe Things 1 thought” fr to inention: tho! Gains 
| of them are not ſuch Prenifits-from which the Conclu · 
ſion to this Matter in Queſtion may be dra un, yet they 
all tend to illuſtrate the Matter and Reaſon that we 
rely upon, which is, that though the Perſon that ſhot 
off the Fuzee againſt the Perſon ſlain, did it malici- 
ouſly, and ſo it would be Murder in him, yet the o- 
thers not knowing of his Deſign againſt that Perſon, 
55 eee Aiders and Abettors of that 

Murder. 

Secondly, if it had We upon the Verdi®, that 
the Fuzee had been diſcharged againſt the King's Offi 
cer; and by: Accident. Harding, one of the Company, 
had been killed, it would have been Murder in the 
Reſt, becauſe it was done in Purſuance of that Deſign, 
which was deliberate, and in the Proſecution whereof 
Hurt op Miſchief «might enſue ; and their being to- 
gether, is an Evidence that they did intend to main- 
tain” their unlawful Defign by Force, and that the 
ſhooting the Gun was againſt the Officer: But this 
Mlatter being only evidence of it, it ought to have 
been conſidered by the Jury, but we, as Judges, can- 
not take Notice of it. 

Upon the Atceſſion-to the Throne of het late Ma- 
- jeſty Queen Anne, there had been an Act made in 
the Reign of King 7 lliem the third, empowering all 
Perſons in Offices of Truſt, to act therein after his 
2 N88 as before, for ſix Months, unleſs otherwiſe 


Ws | 


« 5j* 90 
| & by the Scicceflor ;/ and particular! 
five of Chief Juſtice, which was quam diu'fe 


I e Of” | 
ene ge 
his Lordſhip held- it to be determined by 1255 
miſe of the King, 'notwithſtanding the tov Act; and 
therefore politicly'declined"exerciling the faid Office, 
whereupon the Queen in Coùncil Save Orders that de 
ſhould bee Write” ad — — 
7 On the enn ebruary, 17 O | 
Bouther, formerly id de Camp, ee of the 
Horſe to the Duke" of phe” was artai ned 5 
the Lord Chief Juſtice Holt, the Lord-Chi | 
Trevor, the Lord Chief Baron Ward,- the Ne 
Prowl, Powis, Gould, atid Tracy, and the Barons Bury 
and Price, appointed by a ſpecial Commiſſion of Oyer 
ad Ferininty at the Dyeen's Bench Bar, upon two In- 
dictments ſor High Treaſon; one, for being in A 
in the Service of the late King James in Hreſand; and 
the other, ſor returning from France into England 
without Licence, againſt the Form of the Statute 
made in the eig bib Year of King William. The = 
being ſat, and the Indictments read, Mr. Boucher plead- 
ed guilty :* And then having obtained Leave'to f 
he endeavoured to extenuate his Crime by ſeveral Al 
gations, ¶ particularly mentioned by Mr. Boyer, which 
did not ſeem to require much Notice here, and 
therefore are omitted] the Priſoner concluded with 
hoping that his Lordſhip (the Lord Chief Juſtice Holt) 
would repreſent his Caſe favourably to the Queen. *” © 
- Then Dr. Sands begged Leave to ſpeak in Behalf of 
the Priſoner; but being told by the Lord Chief Juſtice 
Holt, that all he could do now (the Priſoner havin 
| pleaded guilty) would ſignify nothing; and that if 
any lah to 15 he muſt apply himſelf elſe- 
Where, 


6 „ Stat. 12 K 13. 


. . N Forteſc. Rep. r. 389 Cre, 
Bee „ 120, 121. 


(6.0 
where, and the Attorney General demanding 
inſt the Priſoner, upon his Confeſſion 12 
8 e % Mr. Boucher, (ſaid the Lord Chief 
Juſtice: Holt) you are 1 own Confeſſion, convic- 


. ted of High . which, Judgment of Death 
is to be pronou PR 96) ene 
ſuffer, — thoſe 1 which the Law has 


The Fact, of — you were accuſed, 
and have now conſeſſed, is, that ſince the eleventh Day 
of December, 1688, you werit into France, either from 
— or Queen, and have returned ſince the 
c of January, . without any Licence un- 
Fee e either from the late King, or her 
 Maje ſty that now is; which, A ode * 
ſon by the Statute of the aiglubh Year of the late King, 
The Wiſdom, and Juſtice in making that Law, will be 
evident to any one, that will but reflect upon che Poſ- 
ture of our Affair at that Time. For in the Year 
g to that of the making thereof, there was an 
rid Conſpiracy formed, from among the Party of 
Men who had then left the Kingdom, to aſſaſſinate the 
late King, to introduce a Popiſn and French Power, 
for the Subverſion of the Proteſtant Religion, and the 
Libertics and Properties of the People of N. 
which was managed with that Privacy, and carried 
with that Secrecy, that it was not diſcovered; — 
not fo much as ſuſpected, until it arrived to that Ma- 
turity, that it was come to the very Point of being put 
in Execution. In the following \ Year, the Peace of 
Refeoick was made, whereby Intercourſe was re; 
ſtored between England and France; from whence it 
was evident, that divers of that Party of Men would 
return into the Realm, and thereby have an Opportu- 
nity to revive and carry on that horrid Deſign, in the 
ee whereof they had W 
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it c 
. 1 4 3 aſe of th 
n 


ar! 0 the lam 
8 make g by any 
thoſe who were Nats ſe jim Za by to be 2 


; unleſs, ary ſhould firſt give Satisfaction to 
overmeps either of their Innocence, or R 
and obref a Licence and Approbation for their Re. 


turn. under l For their returning in a 


any other 9 AT ** er to the Queen's Perſon 


9 her King reaſon, though, it _ | 


and is oy in 1 5 Pn yet it is compounded of 
HAY fp ena known. in the antient Law of the King- 
which is, that of adhering to the King's Ene- 


For what can be of thoſe, who, in 
Tim ime of War, ſhall abandon their own Country, bo 
and protected in any Enemy's Country, for 

ing of an Intereſt inconſiſtent do Waite: re | 
ro. that of their own ? What your De 2 
returning in this Manner, whether to revive and pur. 


ſue theſe wicked Practices, your own Conſcience is 
15 r Witneſs, and will be you Judge And if that 
or 


acquit you, it will be for your Advantage in the 
Id to come. But you are an Offender againſt the 
Law of this Land, which has made this your Offence 
to be High Treaſon.” And thereuppn his Lord * 

nounced the Judgment appointed for one * 
N Crime: Which done, the Priſoner was remanded 
to Newgate, 

In Trinity Term, 1703,. 2 Anne, Lord Chief Juſtice 
Holt delivered his Argument in another Caſe, and as 
N * Raymond ſays, of great Conſequence, it was 

r a Verdict for the r en a Medes! in Ar- 
reſt of Judgment. | 


+ Lord Non. Rep, a Vol. P. geh. 
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OY 15 Ki: hi Caſe wes ſhorty this. . The 
b ip fad T Bernard ®) undertakes to remove 

Goods from one 15 85 to another, and there lay them 


wn fafely; and he n hem ſo negligent] 
BY for want 5 in WW, as of the Good 88 . 


1 Kc th there has been a 


dict for the Plaldüf 3. end that 
full bor F the Cauſe, Killa 22 befete ge 


Guildhall. ere has been 4 Motion in Areſt of 

Jad nent, that the Declaration is inſufficient, becuuſe 

fendant is neither lajd to be a common Porter; 

nor that he is to have any Reward for his Labour. 80 

that the Defendant is chargeable by his Trade, and a 

RE Perſon cannot be charged in an e 
eW, 


1 dave had 'a great cette, of this "Chee, ad 
becauſe 'ſome' of the Books make the Action lie upon 
the Reward; and ſome upon the Promife, at firſt 1 
made a => Queſtion, whether this Declaration was 
E -; ut Conſideration, as this Declaration is, 
ink" the Action will well lie; In order to new the 
| Grounds; upon which a Man ſhall be Charged with 
Goods put Nino his Cuſtody, 1 muſt ſhew] the ſevt 
Sorts o Bailments. And there atę ſix Sorts of 
ments. The firſt Sort of Bailment is, a bare naked 
' Bailment of Goods, delivered by one Man to another, 
to keep for'the Uſe of the Bailor ; and this I call a De- 
um, and it is that Sort of Bailment which is men- 
oned in Southcott's Caſe. The ſecond Sort is, when 
Goods or Chattels that are uſeful, are lent to à Friend 
Ht to be uſed by him, and this i is called commoda- 
fm, beeauſe the 84 is bo be woes in oO: a 
th 
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_ 7, | 
third Sort is, when Goods are left with the Bailer to be- 
uſed by him for Hire: This is called Lacatio.et Conduc-) 
tio, and the Lender is called Locator, and the Borrower 
Cundustor. The fourth Sort. is, when Goods or Chat- 
tels are delivered to another as a Pawn, to be à Secu- 
rity. to him for Money borrowed of him by the Bailor: 
And this is called in Latin, Yadium, and in Engliſh, a 
Pawn or a Pledge. The fifth Sort is, when Goods or 
Chattels are delivered to be carried, or ſomething is to 
be done about them for a Reward to be paid by the 
Perſon who delivers them to the Bailee, ho is to do 
the Thing about them. The. ſixth Sort is, when there 
is a Delivery of Goods or Chattels to ſomebody, Who 
is to carry them, or do ſomething about them gratis, 
without any Reward for ſuch his Work; or Carriage, 
which is this preſent Caſe. I mention theſe, Things, 
not ſo much that they are all of them ſo neceſſary, in 


order to maintain the Propoſition which is to be proved, 


as to clear the Reaſon of the Obligation, which is upon 
Dee in dos 103.96 
As to the firſt Sort, where a Man takes Goods, i *% 
his Cuſtody to keep for the Uſe of the Bailor,, I ſhall 
conſider, for what Things ſuch a Bailee is anſwerable. 
He is not anſwerable, if they are ſtolen. without any 
Fault in him. Neither will a common Neglect make. 
him chargeable, but he muſt be guilty of ſome: graſs, 
Neglect. There is, I confeſs, a great Authority as, 
gainſt me, where it is held, that a general Delivery, 
wilb charge the Bailee to, anſwer, for the Goods if they 
are ſtolen, unleſs the Goods are ſpecially accepted, to 
keep them only as you will keep, your,own., But my 
Lord Coke has improved the Caſe in his Report of it, 
for he will have it, that there is no Difference between, 
a ſpecial Acceptance to keep ſafely, and an, Accep- 


= - = * 


tance generally to keep. But there is no Reaſon nor 
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83 e ed bes 
Se fob e e d Bailor, to 
without ſore Default in him. For if he he- keeps 

Goods ja ſuch a Caſe with an ordinary Care 
2 the Truſt repoſed in him. But accordin ing 

to this Doctrine, the Bailee muſt anſwer for the 

Mig of other People, which he is not, nor cannot 

ſutheicntly armed againſt. If the Law be io, there 
muſt be ſome juſt and honeſt ' Reaſon for ity or elſe 
ſome uni verſal ſettled Rule of Law; upon wich it is 
1 therefore it is incumbent upon them, 

advance this Doctrine, to- ſhew ar undiſturbed 
| Rule and Practice of the Law according to this Poſi- 
tion. Put to ſhew that the Tenor of the La was al- 
ways otherwiſe, I ſhall give an Hiſtory of the Authori- 
ties in the Books in this Matter, and by them ſhew, 
chat there never was any ſuch Reſblurion given before 
 Southeore's Caſe. The 29 Af. 28. is the firlt Caſe in 
ante hike pres and there the Opinion 

1 n if the Goods ate 

for 8 Edw. 2. Fitz. detinue, 39. where 

| jon in a Cheſt; andleft wih abe Bailee, 
nd the Owner took away the Key, and the Goody 
were ſtolen; and it was leld that the Baikee ſhould not 

_ anſwer for the Goods. Thar Caſe they ſay differs, 
becauſe the Bailor did not truſt the Baikee with them. 
Dat I cammot ſee the Neaſon of that Difference, nor why 
the Hailer fhould not be charged with Goods in a Cheſt, | 
well as with Goods out of a Cheſt. For the Bdilee | 
— has a5 Htele Power over them,” when they are out of a 
Cheſt; as to any Benefit he might have by them, as 

when they are in a Cheft ; and he has as great a Power 

to defend them in the one Caſe as in the other. The 

Ade of g E. 4. 40 0. ws but 4 Debate at Bar. For 

Danby was but a Counſel then, though he 


Eb 4. yet he hon 


ps the 
hie 
che 
he has 
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that What he M e 
| nk gy e only for his Client ; and Genney, 


heretofore, I was not fo diſcerning as my Brother Powys 


and 
Reaſon is ſtrong againſt the Cafe, to charge a Man fo 


& upon the' Nette of 
s Crete Series.” 80 


for his 
Client, the Contrary. * The Caſe in 7 "= 
is — a ſudden Seh and that but the 
et that is the only Ground fur this 2 
of my N Coke, which, beſides, he has 1 Improv 
But the Practice has been always at Gui, to diſal- 
low that to be a ſufficient Evidence, to charge the Bai- 
lee, and it was practiſed ſo before my Time, all Chief 
ce Pemberton's Time, and ever fince, againſt 
inion of that Caſe. - When I read'Southcore's C 


tells us he was, to difallow that Caſe at firſt, and came 
not ta be of this Opinion, till I had well confidered 
ed that Matter. Though T muſt con 


doing ſuch a friendly Act for his Friend, but ſo far i 
the Law from being ſo unreaſonable, that ſuch a Bailee 
is the leaſt ws, Fo for neglect of any. for if he 
keeps 17d ck E to kin but a ho her bis boy 
ee own” but igendy, yet 
Fes, ble for them, for the kept in e as. 
his awn, is an Argument of his 

ori, he ſhall not be charged, whete they are ſtole 
without any Neglect in him. N to this, 
Bratton, Lib. 3. Cap. 2. 99. B. IS 1 
deponitur, Re obligatur, et 4 4 Rt, quam 
tuends tenetur, et etiam ad id, ff quid in Re depofitd. 
2 Culpe autem Nomine non tenetur, ſcilicet 
ia v & Neglgemie, quia qui negligenti' Amico Rem tuſtd- 
Anden wradit, fbi inf et proprie Fatuitati boc debit in- 
paare. As ſuppoſe the Balle is an. idle, careleſs, 
drunken Fellow, and comes home drunk; and leaves 


— and by Reafore thereof the Goods 


hap- 


A * 


to truſt 
| RY TO LE | 3 
leaſt, reſponſable for Negle&s, and under the leaſt Obli- 


55 of any, one, being bound to no other Care of 


Bradl on, I have cited, is, I confeſs, an old Author, 
1 dut in 


% 


ail 
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to the ſecond Sort, of Bailment, vi. commudatuit 
Se gratis, the Borrower is bound to the ſtricteſt —@ 
Care and Diligence, to keep fie Cons ſo as to re- | 
ſtore them back again to the Lender, becauſe the Bai- 
lee has a Benefit by the Ule of ter,” ſo as if the Bailee 
be guilty of the leaſt Neglect, he will be anſwetable; 
as 12 Man ſhould lend another an Horſe; to go Weſt- 
ward, or for a Month; if the Bailee o Northward, 
or keep the Horſe above 4 Moath, 1 any Accide 
happen to the Horſe in the Northern Journey, or 1 
ter the Expiration of the Month, the Bailee will be 
thargeable ; becauſe he hds mide- Uſe of the Horſe 
contrary to the Truſt he was lent to Him under, and 
It may be, if the Horſe had been uſed no otherwiſe 
he, was lent, that Accidefit would not have be- 
ken, him. This is mentioned in BraZon, 9 
His Words are, I autem cui Res aliqua utenda 
bhligatiur, que. commodata ef, fed 1 Differentis ft 
Inter ulm et commodatum ; quia is gui Rem mutuam 
accepit, ad ipſam reftituendam tenttur, vel ejus Pretium, 
* forte Incendio, Ruind, Naufragio, aut Latronum vel Ho- 
ſium Incurſu, 323 fuerit, vel deperdita, ſabtracta 
vel ablata. qui Rem tendon accepit, hon ſufficit 
Rei Gates, quod alem Diligentiam adbibeat, qualem 
Juis Rebus proprits adbibere ſolet, I alius eam diligentius | 
ig clftodire ; ad Vin autem majorem, vel nyo fo 
Jos non tenetur quis, nifi Culpa ſua intervenerit. 
bi commodatam domi, ſecum detulerit cum peregr 72 ado 
werit, non et Dubium quin ad Rei Reftitutionem teneatur. 
cite this Author, though I confeſs he is an old one; 
1s N r is rea onable, and very much to my pre- 
ſent Purpoſe, and thete is no Authority in the Law 
to the contrary, Beit if the Bailee put this Horſe in 
his Stable, and he were ſtolen from thence, the Bailee 
ſhall not be anſwerable for him, but if he, or his Ser- 
want leave the Houſe or Stable Doors open, and the 
F Thieves 
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Thieves take the Opportunity of chat, and ſteal the 
Horſe, he will be chargeable, becauſe the Neglect 
ve the Thie ves the Gecaſion to ſteal the Horſe. 
ane ſays, the Bailee muſt uſe the utmoſt Care, but 
et he ſhall not be chargeable, where there is ſuch a 
Force as he cannot reſiſt. 
As to the third Sort of Bailment, ſeilice Lotatio, « 
| tending for Hire, in this Caſe the Bailee is alſo boy 
to take the utmoſt Care, and to return the Goods, 
when the Time of the Hiring is exſpired. And here 
ain, 1 muſt recur” to my old, Author, Fol. 62, 5, 
22 pro Uſu Veſtimentarum, Auri vel Argenti, vel alterius 
Ornamenti, vel Tumenti, Mercedem dederit vel promiſerit, 
zalis ab eo 57 Cuſtodia, qualem diligemiſſmus Pa- 
2 uis Rebus adbibet, quam fi. preftiterit, ot 
o Caſu amiſerit, ad Rem reſtituendam non tenebi- 
Ro  Jufficit aliquam talem Diligentiam adbibere, 
82 ſuis Rebus propriis adbiberet, niſi talem adbibus- 
t, de qud ſuperius difium eff. From whence it ap- 
rs, that if Goods are let out for a Reward, the 
Hirer is bound to the utmoſt Diligence, ſuch. as the 
molt diligent Father of a yy, imp and if he uſes 
that, he ſhall be diſcharged every Man, how 
diligent ſoeyer he be, being liable to the Accident of 
_ Robbers, though a diligent Man is not ſo liable as a 
careleſs Man, the Bailee ſhall not be wem in this 
Caſe, if the Goods are ſtolen. 
As to the fourth Sort of Bailment, vi An or 
a Pawn, in this I ſhall conſider two Things, firſt, what 
Property the Pawnee has in the Pawn or or Pledge, and 


ſecondly, for what Neglects he ſhall make Satisfac- | 


tion. As to the firſt, he has a ſpecial Property, for 
the Pawn is a Security for the Pawnee, that he ſhall be 
repaid his Debt, and to compel the Farne to pay 
him. But if the Pawn be ſuch as it will be the worſe 
for * the Pawnee cannot uſe it, as Cloaths, a 
t 
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t 67 3 ; 
but if it be ſuch, as will be never the worſe; as if Jewels 
for the ſe were pawned to a Lady, ſhe might 
uſe them. But then ſhe muſt do it ac her Peril, for 
whereas; if ſhe keeps them locked up in her Cabinet, 
if her Cabinet ſhould be broke open, and the Jewels 
taken from thence, ſhe would be excuſed; if ſhe wears 
them abroad, and is there robbed of them, ſhe will 
be anſwerable. And the Reaſon is, becauſe the Pawn 
is in the Nature of a Depoſit, and as fuch is not liable 
to 'be'uſed, And to this Effect is Ow. 123. But if 
the Pawn be of ſuch a Nature, as the Pawnee is at any 
Charge about the Thing pawned, to maintain it, as 
an Horſe, Cow, c. then the Pawnee may uſe the 
Horſe in à reaſonable Manner, or Milk the Cow, Sc. 
in Recompence for the Meat. As to the ſecond Point, 
Bratton 99. b. gives you the Anſwer. Creditar, qui 
Pignus accepit, Re obligatur, et ad illam reſtituendam tene+ 
thr ; et cum bujuſmod: Res in Pignus data fit utriuſque 
grand, ſcilicet Debitoris, quo magis ei Pecunia crederetur, 
ef Creditores, quo magis ei in luto fit creditum, ſufficit ad 
gun Nei Cuſtodiam Diligentiam exadlam adbibere, quam fi 

Paſtiterit, et Rem Caſu OO r palit, neo 
inpodietur creditum petere. In ect, if a Creditor 
takes a Pawn, he is bound to reſtore it upon the Pay- 
ment of the Debt; but yet it is ſufficient; if the Paw - 
nee uſe true Diligence, and he will be indemnified in 
ſo doing, and notwithſtanding the Loſs, yet he ſhall 
reſort to the Pawnor for his Debt. Agrecable to this 
is 29 Af. 28, and Soutbrote's Caſe. But, indeed, the 
Reaſon given in Soutbcote's Caſe is, becauſe the Pawnee 
has a ſpecial Property in the Pawn. But that is not 
the Reaſon of the Caſe; and there is another Reaſon 
given for it in the Book of Aſſize, which is, indeed; 
the true Reaſon of all theſe Caſes, that the Law re- 


quires nothing extraordinary of the Pawnee, but only 
that he ſhall uſe an ordinary Care for reſtoring the 
1 F 2 Goods. 


fore they are loſt, Kg the Pawnee ſhall be aofwemble 
for them becauſe the Pawnee, by detaining them af- 
ter the Tender of the Money, is a wrong doer, and it 

is a wrongful Detainer of e Goods, and the ſpecial 
. of the Pawnee is determined. And a 


as the Law is, in Relation to wns, it will be found 
to ſtand in Relation to Goods found. 
As to the fifth Sort of Bailment, viz. a Delivery to 


carry, or otherwiſe manage, for a Reward to be 
ſe Ca 0 


to the Bailee, tho 8 of two _ either 
a Delivery to one that exerciſes a public Em t. 
or a Delivery to a private Perſon. Fir, 72 * 
Perſon of the firſt Sort, and he is to have a Reward, he 
is bound to anſwer for the Goods at all Events. And 
this is the Caſe of the common Carrier, common Hoy- 
man, Maſter of a Ship, &c. which Caſe of a Maſter 
of a Ship was firſt adjudged 26 Car. 2. in the Caſe of 
Mors and. Slew, The Law charges this Perſon thus 
intruſted, to carry Goods, againſt all Events, but 
Acts of God, and of the Enemies of the King. For 
though the Force be never ſo great, as if an irreſiſtible 
Mulr:tude of People ſhould rob him, nevertheleſs he 


is chargeable. And this is a politic Eſtabliſhment, - 


contrived by the Policy of the Law, for the Safety of 
all Perſons, the Neceſſity of whoſe Affairs oblige them 
to truſt theſe Sort of Perſons, that they may be ſafe in 
their Ways of Dealing; for elſe. theſe Carriers might 
have an Opportunity of undoing all Perſons that had 
any Dealings with them, by combining with Thieves, 
Sc. and yet doing it in ſuch a clandeſtine Manner, as 
would not be * to be diſcovered. And * 
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the Reaſon the Law is founded upon in that e. | 
The ſecond Sort are Bailies; Factors, and ſuch lik 
And'though' a'Bailee is to have a Reward for his Ma- 
nagement, yet he is only to do the beſt he can. And 
if he be robbed; Sc. it is a good Account. And the 
Reaſon of his being a Servant is not the Thing; for 
he is at a Diſtance from his Maſter, and acts ar Diſ- 
eretion, receiving Rents and ſelling Com, &c. and 
et if he receives his Maſter's Money, and keeps it 
ked up with a reaſonable Care, he ſhall not be an- 
ſwerable for it, though it be ſtolen. But yet this Ser- 
vant is not a domeſtic Servant, nor under his Maſter's 
immediate Care. But the true Reaſon of the Caſe is, 
it would be unreaſonable to charge him with a Truſt, 
farther than the Nature of the Thing puts it in his 
Power to perform. But it is allowed in the other 
Caſes, by Keaſon of the Neceſſity of the Thing. The 
ſame Law of a Factor. | 
As to the fixth Sort of Bailment, it is to be taken, 

the Bailee is to have no Reward for his Pains, but 
yet, that by his ill Management, the Goods are ſpoiled. 
Secondly, it is to be underſtood, that there was a Neg- 
lect in the Management. But thirdly, if it had ap- 
peared, that the Miſchief happened by any Perſon 
that met the Cart in the Way, the Bailee had not been 
chargeable. As if a drunken Man had come by in the 
Streets, and had pierced the Caſk of Brandy; in this 
Caſe the Defendant had not been anſwerable for it, 
becauſe he was to have nothing for his Pains.” Then 
the Bailee having undertaken to manage the Goods, 
and having managed them ill, and fo by his Neglect 
Damage has happened to the Bailor, which is the Caſe 
in Queſtion, what will you call this? In Bracton, Lib. 
3. 100. it is called Mandatum. It is an Obligation 
which ariſes er Mandato. It is what we call in Engli 
an acting by Commiſſion W another gratis, and in the 
12 3 | EX= 4 


V, ſed e Conſenſu, fieut in Contrattibus hone Fidei x, ut in 


(a1) | 
Een his Commiſſion behaves himſelf negligently, 
werable. Finkius in his Commentaries upon 
inian, Lib. 3. 1 5 684. SONS to 
„Contraſt us, atuito g m commilti- 
tur et atcipitur. This king obliges the Under- 


taker to a diligent Management. BraFon, ub; ſupra, 
ſays, T etiam Obligatia non ſolum Scriplo as 2 


ionibus, Venditionibus, Locationibus, Conduttionibus, 
Societatibus, et Mandatis. I do not find this Word in 
any other Author of our Law, | beſides, in this Place, 
in Brafon,' which is a full Authority, if it be not 
thought too old. Bur it is ſupported by eiae 
and Authority. | 
The Reaſons are firſt, becauſe! in ſuch . 
= lect is a Deceit to the Bailor.- For when he in- 
s the Bailee upon his undertaking to be careful, ho 
has t a Fraud upon the Plaintiff by being negligent, 
tence of Care being the Perſuaſion "Joc induced 
— Plaintiff to truſt him. And a Breach of a Truſt 
undertaken voluntarily. will be a good Ground for an 
Action. Ro}. Abr. 10. 2 Hen. 7. 11, a ſtrong Caſe 
to this Matter. There the Caſe was an Action againſt 
a Man, who had undertaken to keep an hundred _ 
for letting them be drowned by his Default. 
there the Reaſon of the . Ar is given, becauſe 
when the Party has taken upon him to keep the Sheep, 
and after ſuffers them to periſn in his Default; in as 
much as he has taken and executed his Bargain, and 
has them in his Cuſtody, if after he does not look to 
them, an Action lies. For here is his own Act, viz, 
his Agreement and Promiſe, and that after broke of 
his Side, that ſhall give a ſufficient Cauſe of Action. 
But ſecondly, it is objected, that there is no Conſ- 
deration to ground this Promiſe upon, and therefore 
kay Undertaking is but e, But to * 5 
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1 7 and taking = Truſt upon himſel 
00.6 will do that, and miſcarries in the Per- 
emance of his Truſt, an Action will, lie againſt him | 
that, though nobody could have compelled him to 
do the, Thing, The 19, Heu. 6. 49. and the other 
Caſes cited by my Brothers, ſhew that this is the Diffe- 
rence. But in the 11 Hen. 4. 33, this Difference 1: is 

early put, god th that is the only Caſe concerning 

er, Which has not been al, by Ka . — 


There the Action was brou Eat Carpenter, fo 
that, he had. l to build — Face — 
within ſuch a Time, and had not done . * my 


ad e Action ,w lle. 
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Fiouſe unſailfully, and it is — in that Caſe an A 


fu would have There,, has been a "Queſtion 
#19 deliver ies Bi and, in Conerto 
Eee mls ee 
e for not vering in 
ment was given, that the Action would lie 25 
Judgm ent was afterwards 2 and according to 
that y there, was Judgment 8 entered 
for the Defendant in the like Caſe. Yalv. 128. ; 
thoſe Caſes were grumbled at, and the. Reyerſal of that 
Judgment in Jelv. 4. was ſaid, by the Judges, to be 
a bad Reſolution, and the contrary to that Reverſal 


was afterwards moſt folemnly adjudged in Cro. Fac. 
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ation in that Caſe, ble the having the 
Poſſeſſion, and being truſted with it, and yet this 
held to be a good Conſideration. And ſo a bare bein 
truſted with another Man's Gopds, muſt be taken 
N = a ſufficient Conſideration, if the Bailee once 8 
the Truſt, and take the Goods into his Poſſeſſion 
The — in the Caſe of Mors and Slew, was 
drawn by the greateſt Drawer in Exgland in that Ti ime, 
-and in that Declaration, as it was always in all ſuch 
Caſes, it was thought moſt prudent to put in, that a 
Reward was to be paid for the Carriage, and ſo it has 
been uſual to put it in the Writ, where the Suit is by 
Original. I have ſaid thus much in this Cafe, becauſe it 
is of great Conſequence, that the Law ſhould'be ſettled 
in this Point. But I do not know whether I m have 
ſettled it, or may not rather have unſettled it. But 
however that happen, 1 have ſtirred theſe Points, 
_ which wiſer in Time may ſettle. And Judg- 
ment was given for the Plaintiff, with the Gorcat 
_ renceof the other three Judges. 
© > There had been great — made, and 
which had encreaſed' much within theſe few Years,” 5 
great Partiality and Injuſtice in the Elections of Parlia- 
ment Men, both by Sheriffs in Counties, and by the 
returning Officers in Boroughs. In Ayleſbury, the Re- 
turn was made by four Conſtables, and it was believed, 
that they made a Bargain with ſorne of the Candidates, 
and then managed the Matter, ſo as to be ſure, that 
the Majority ſhould be for the Perſon, to whom they 
had & ' themſelyes ; they canvaſſed about the 
Town, to know how the Votes were ſet, and they re- 
e POE NP 8 9 
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engag for other Perſons than their 
Pa t be ſure to have the Majority 
1. 827 05 Hits: And when this Matter came to | 
be cxufined by the Hu of - Commons, they gave the | 
EleRtion always for him who was reckoned of the Party 
of the Majority, in a Manner ſo barefaced, that they 
for ſcarce out of Countenance, 'when they were char- 
Injuſtice in judging of Elections. It was not 
E to 8 a Remedy, to ſuch a crying Abuſe, of 
which all Sides in their Turns, as they happened to be 
depreſſed, had made great Complaints; but when 
they came to be the Majority, ſeemed to have 4 
all, that they had formerly cried out on. Some few 
excuſed this, on the Topic of Retaliation ; they ſaid, 
dealt with others as they had dealt with them, or 
their Friends. | At laſt, an Action was brought againſt 
the Conſtables of Avleſtury, at the Suit of one Abby, 
who had been always admitted to vote in former Elec- 
tions, but was denied it in the laſt Election. This was 
tried at the ¶ xer, and it was found there by the Jury, 
+ that the Conſtables had denied him a Right, of which 
he was undoubtedly in Poſſeſſion, ſo they were to be 
caſt in Damages; but a Motion was made in che 
uten 4. Bench, in Arreſt of Judgment, ſince no Action 
did lie, or had ever been brought upon that Account. 
Poel, Powis, and * Gould, were of Opinion, that 
no Hurt was done the Man; that the judging of Elec- 
tions belong to the Houſe of Commons ; that as this Ac- 
tion was the firſt of its Kind; fo if it was allowed, it 
would bring on an Infinity of Suits, and put all the Of- 
ficers, concerned in 'that Matter, upo 
ties: Lord Chief Juſtice Holt, though alone, yet dif- 


L e His Lordſhip gave his "Or 
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might 
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in the following excellent Argument ; it was. 
(after the Caſe having for the Difficulty 8 | 
" Rand in the Paper, and argued in N rin 8 
1 Aue,) in Trinity 1705 1 03s 
© The gogle Queſtion i in this Caſe is, W ether, 3 
ee PRs of a Corporation, who had an undoubt 
| Right tc glye bis Vote in the Electiog of a Burgeſs 10 
ane! in Parliament; be refuſed and binder 
it eos the Officer, an Action on the Caſe | 
ſuch Officer ? 1 am of Opinion, that. * 15 
e to be 71 5 in this Caſe for the Plaintiff, My 
r from me in ion, and all from one 
bah. in the Reaſons of their Opinion; but notwith 
ing their Opinjon, 1 think the Plaintiff, ought to 
tecdver, and that this Action is well maintainable, 
| 2 oy t to lie. My Brother Gould thinks no Ac- 
I lie, againſt 12 Defendaht, becauſe, as he ſays, 
105 * 2 1 my Brother Fotis, indeed ſays, he is 
vo Judge, But gt a Judge ; but my Brother Powe! 
| i of Opinion, that the De 7 neither is a 
any thing like a Judge, and that is true; For Fe 
Pefragane | 18 only an Officer to execute the Prece 
e. only to give Notice to the Electors of the Tune 
d Place of Election, and to aſſemble them together 
n. os to ele, and upon the Concluſion caſt vp 
4 Poll, and declare which Candidate has the Major 
ty. But to | proceed, I will do theſe. two Things ; 
Firſt, I iti, chat the Plaintiff has a Right 


- , and Privilege to give his Vote : Secondly, in Wor 


quence thereof, that if he be hindered in the Enjoy- 
went or Exerciſe of tan N * Law * on 
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FT vot ar Beſt thin it Yould be any Difficulty, tw 


prove that the Plaintiff has a Right P vote, nor ne- 
ceſſary to maintain jt, but from what my Brothers hay 
laid in their Arguments, I find it RY neceſſary 
prove it. It is not to de doubred, "but that the Com- 
mans, England have à great and conſiderable Right 
in the ene and 3 Share in the Legiſlatu gn 
without whom no Law 2 but becauſe of th 
vaſt E 1 5 Fas pea is not exerciſeable * them 


{ent all. 32 7 e E.. of 


Knights belongs to 53 ae of the Counties, 
1 it is 9 onginal Right veſted in and inſeparable 

the Freehold, and can no more be ſevered from 
their Freehold, than their Freehold itſelf can be taken 
away. Before the Statyte of 8 H. 6. Cap. 7. any Mah 


that had a Freehold, though never ſo ſmall, had a 
- Right of Voting, but by that Statute, the Right of 


lection is pF to ſuch Perſons as have Lands or 
Tenements, to the yearly Value of forty Shillings at 
leaſt, becauſe, as the Statute ſays, of the Tumults and 
Diſorders ea happened at Elections, by the excef- 
ſive and outragi umber of Electors; but ſtill the 


pa (>! Election is as an original Right, incident to, 


inſeparable from the Freehold. As for Citizens 
and Burgeſſes, they depend on the ſame Right as the 


SEE es and differ only. as to e 


ar the Right and Manner of their Election EY | 
Foundation, Now Boroughs are of two-Sorts 
, where the Electors gave their Voices by Reaſon 
of their Burgerſhi z or, ſecondly, by Reaſon of their 
eing Members of the Corporation. Littleton, in his 
er of Tenure in Burgage 162. Co. Lit. 108. J. 
109. wy Tenure in Burgage is, is, Where an afitient 
| is, of the which the King is Lord, of whom 
_ the Tenants hold by certain Rent, and it is bur a Te- 
nute in Socage : And Sect. 164. he ſays, and 4 =P 
wit, that the antient Towns called Boroughs, 


moſt antient Towns that be within Eng glu, and we 
called Boroughs, becauſe of them come the 17 
to Parliament. So that the Tenure of Burgage is from 
& Antiquity, and their Tenure in Socage Is 4 fn Rea- 
ſon of their Eſtate, and the Right of Election is an- 
nexed to their Eſtate, So that it is part of the Con- 
ion of England, that theſe e N 88 1 0 
ea to ſerve i in Parliament, whether th 
hs corporate or not corporate; and in A en Caſe 
the Right of Election is a Privilege annexed to the Bur- 
5 and is, as I may properly call it, a real 
Fs But the ſecond. Sort is, where a Corpora- 
tion is created b Charter, or by Preſcription, and the 
Members of the Corporation as woch chuſe to 
ſerve in Parliament. The firſt Sort have à Ri ght of 
chuſing Burgeſſes as a real Right, but here in chi laſt 
Caſe it is a perſqnal Right, and not a real one, and is 
exerciſed in ſuch Manner as the Charter or 3 pre- 
ſeribes; and the Inheritance of this Right, or the 
Right of Election itſelf, is in the whole Body politic, 
but the Exerciſe and Enjoyment of this Right is in 
the particular Members. And when this Right of E- 
lection is granted within Time of N it is a 
Franchiſe that can be given only to a NES: as 
is reſolved by all Judges againſt my ee in 


— 
te amon in Ire 12 + 12 
That if the King grant to the Inhabitants of f Aa 
to be a free Borough, and that the Burge he 
a Town, may elect two Burgeſſes to ſerve, hk Par-. 
liament, that ſuch a Grant of ſuch Privilege to Bur- 
ſſes not incorporated is void, for the habitants 
Bo not Capacity to take an Inheritance. See Hob. 
15. The . Caſe there was, the King eonfti- 
tuted the own of Dung anon to be a free Borough, 
and that the Inhabitants As 6d ſhould be a 22 | 
tic and corporate, conſiſting of one Provo ve 
free Burgeſies, and Commonalty, and by t 1 5 | 
Name might ſue and be ſued; & quod hf pr ali Pre- 
Pofiti, et deri Burgenſes Burgi prædidl i, et Succeſſores 
us in perpetunm habeant plenam Poteftatem et Aathorita- 
tem eligendi, mittendi, et retornandi duos diſcretos et ido- 
neos Viros ad inſerviendum, el altendendum in quolibet 
Farliamento, in ditto. Regno _noſtro Hibernie in poſterum 
tenendo, and ſo proceeds to give them Power to t 
and give Voice in Parliament, as Other Berle of 
e antient Borough, either in Ireland or Eng 
— 75 uſed to do, and upon this Grant it was 7 
all the Judges of England, that this Power 
to af rgeſſes is an Inheritance of which the Pro- 
voſt and Burgeſſes were not capable, for that it ought 
to be veſted in the intire Corporation, vi. Provoſt, 
Burgeſſes, and Commonalty, and that therefote the 
Lay. in this Caſe did veſt that Privilege in the 
whole Corporation. in Point of Intereſt REES the 
Execution of it was committed to ſome Perſons, Mem- 
bers of the ſame Corporation. 12 Co. 120, 121, Hob, 
14, 18. As to the, Manner of Election, every Bo- 
rough fubGiſts on its own Foundation, and where this 
n of Election is uſed by particular Perſons, it 
EFT Right veſted in every particular Man 
we conſider the Matter, it will appear, that the 
par- 


( 1 5 
"mn Members and EleQors, their Perſorig,, their 
and their Liberties, are — in- the 
Las that are made, and they are repreſented as par- 
ticular Perſons, and not quatenus 4 Body politic 3 
therefore, when thei Feel Rights and Properties 
are to be bound (whic much more valuable, 
. haps, than ole of the Corporation) by the AR © the 
Repreſentative, he ought to repreſent the private Per- 
ſons. And this js evident, from all the Writs, which 
were 8 iſſued for levying the Wages of the 
geſſes that in Parliament. As 
46 8 25 S Memb. 4. in dorſo. For when 
| Wages were paid to the Members, they were not aſ- 
ſeſſed 1 the Corporation, but upon the Common - 
5 as. private Perſons, as the Writ ſhews, which, 
„is directed to the Sheriff, or to. che Mayor, 
| Se, yet the Command is, quod de Conmunitate; Covi- 
 tatis, un Burgi, babere - faciat Militibus, Civibus, aut 
Burgen/ibus, lol. pro Expenſis fuis. But now if” the 
ration were only to be repreſented, and not the 
particular Members of it, then the by eee 
| ought to be at the Charge; but it is plain, that the 
particular Members are at the Charge. And all this is 
no new Thing, but agreeable to Reaſon and the Rules 
of Law, that a Franchiſe ſhould be veſted in the Cor- 
tion Wen and yet the Benefit of it to re- 
nd to t eee e 
N. them in thr private Capacity, as in the Caſe of 
aller and Hanger, Mo. 8 32, $33, where the King 
OI nos e 
Priſagia 10 ſoluta de Vinis Civium et liberorum Ho- 
mo de n. And there it was reſolved, that al- 
though the Grant be to the Corporation, yer it ſhould 
not enure to the Body politic of the City, 'but to the 
cular Perſons of the Corporation, who ſhould 
—— 1 3 of the Grant for their 
pri- 
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onging to the Body politic and 10 is the co 
Experience at this Day. So in the Caſe of Miller ab 
Spateman, Saund. 343. Where the Corporation of 
hy claim common by Preſcriprion, and thou 
the Inheritance of the Commons be in the Body polt 
tic, yet the particular Members enjoy the Fruit and 
Benefit of it, and in their own Cattle to feed on 
the Common, and not the Cattle belonging to the 
Corporation; but that is not indeed our Caſe. But 
from hence it appears, that every Man that is to 


his Vote on the Election of Membets to ſerve in 


liament, has a ſeveral and a particular Right in his th 
vate Capacity, as a Citizen and Burgeſs. © And fur 

it cannot be ſaid, that this is ſo inconfiderable à Ri 
as to apply that Maxim to it, de minimis non cu 


A right that a Man has to give his Vote to the Elec- 


tion of a Petſon to reprefent him in Parhament, there 
to concur to the making of Laws, Which are to bind 
is Liberty and Door, is 4 moſt tranſcendent 
ing, and of an ugh ature, and the Law takes 
Notice of it as ſuch in diverſe Statutes: As in the Sta- 
tute of 34 & 35 H. 8. Cap. 13. intituled an Act for 
making of Knights and Burgeſſes within the + 


and City of Cheer; Whert in the Preamble it is faic 
chat whereas the ſaid County Palatine of Cher is, and 


hath been always hitherto exempt, excfaded, and ſe- 
parated out, and from the King's Coorr, by Reaſon 
whereof the ſaid Inhabitants have 'hitMerto ſuſtained 
manifold Diſheriſons, Loſſes, and Damages, as wi 
in their Lands, Goods, and Bodies, 48 in the g 
civil, and politic Governance, and Maintenance of the 
Common Wealth of their ſaid County, Sc. fo th 
the Opinion of the Parliament is, that the Want of 
this Privilege occaſions great Loſs and Damage. And 
the ſame farther appears, from the 2.5 Cay.” 2. Cap. 9. 
an 


* 
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County - Palatine of Durham. t; 


| AR to enable. the 


end Knights and Burgeſſes to ſerve in Parliament; 


Which recites, whereas the Inhabitants of the Cou 
daes of Dede have nor hitherto had che Lib 
d/Privilege of electing and ſending any Knights and 
Burgeſſes to the high Court of Parliament, r. The 
"1 —— of voting at the Election of Burgeſſes, is a 
ing of the higheft Importance, and ſo great a Pri- 
vilege, that it is a great Injury to deprive Fog „ 
of it. Theſe Reaſons have 1 me as to the 


I the Plaintiff has a Right, he muſt of Neceſſity 
have a Means to vindicate and maintain it, arid a Re- 
ry if he is injured in the Exerciſe or Enjoyment of 
and, indeed, it is a vain Thing to imagine a Right 
Without a Remedy; for want of Right, and wanc of 
w ate reciprocal, As if a Purchaſer of an Ad- 
_ vowſon in Fee - imple, before any Preſentment, ſuffet 
an Uſurpation, and ſix Months to paſs without bring- 
Ing his guare _— he has loſt his Right to the A 

| Vowlſon, becauſe he has loſt his guare impedit, which 
was his only Remedy; for he could not maintain a 
Writ of Right of Advowſon; and though he after- 
wards uſurp and die, and the Advowſon deſcend to his 


* 


Heir, yet che Heir cannot be remitted, but the Ad- 


vowſon is loſt for ever without Recovery. 6 Co. 50. 
Where a Man has but one Remedy to come at his 
ight, if he loſes that, he loſes his Right. It would 
, when the Commons of England are 


very 

ſo fond of their Right of ſending Repreſentatives to 
Parliament, that it ſhould be in the Power of a Sheriff, 
or. other Officer, to deprive them of that Right, and 
ur they ſhould have no Remedy ; it is a Thing to 
be admired at by all Mankind. Suppoſing then that 
the Plaintiff bad a Right of Voting, and ſo it appears 
on the Record, and the Defendant has excluded him 


froih 
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from Nobody can fay, that the Defendant has done 


Well chen he muſt have done ill, for he has deprived 
the Plaintiff of his Right: So that the 1 


1 Right to vote, and the Defendant having hi 

him from it, it is an Injury to the Flaintiff. Where a 
new Act of Patliament is made for the Benefit of the 
Subject, if a Man be hindered flom the Enjoyment of 
it, he ſhall have an Action againſt ſuch a Perſon who ſo 
dbſtructed him. How elſe comes an Action to be main- 
tainable by the Party on the Statute of 2 Ric: 2. C. 5; 
we Scandalis Magnatium, 12 Co: 134. but in Conſequence 
vf Law ? For the Statute was made for the Preſervation 
df the public Peace, and that is the Reaſon that na 
Writ of Error lies in the Exchequer Chamber by Force 
bf the Statute of 27 Elix. C. 8. in a judgment in the 
Ning r. Bench, on an Action de &. bs, for it is not 
included within the Words of the Statute; for though 
the Statute ſays, ſuch Writ ſhall lie upon Judgment 
in Aﬀions on the Caſe, yet it does not extend to that 
Action, although it be an Action on the, Caſe, be- 
cauſe it is an Action of a- far higher Degree, being 
founded ſpecially upon a Statute. If then, when a 
Statute gives a Right, the Party ſhall have an Action 
for the Infringement of it, is it not as forcible when a 


Man has his Right by the Common Law? . This Right 
of Voting is a Right in the Plaintiff by the Common 


Law, and conſequently he ſhall maintain an Action 
for the Obſtruction of it. But there wants not a Statute 
too in this Caſe, for by Meſt. 1. Cap. 5. it is enacted, 
that for as much as Elections ought to be free, the 
King forbids; upon grievous Forfeiture, that any great 
Man, or other, by Power of Arms, or by Malice or 
Menaces; ſhall diſturb to make free Election. 2 Inf. 
168, 169. And this Statute, as my Lord Cote ob 
ſerves, is only an Inforcement of the Common Law; 
and if the Parliament * reedom of Election 

| to 


— 


dhat an Action upon the Caſe is pot mainzainable, be- 


che E though it coſt him nothing, no not ſo 


, n N 
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to be a Matter of that Conſequence, as 


Sanction to it, and to enaRt that they Tae 0 


it is a Violation af that Statute, to diſturh the Plaintiff 
in this Caſe in giving his Vote at an Election, and con- 
deqnently actionable. b e (44 e ee 
Ad I am of Opinion, that this Aion on the Caſe 
zs a proper Action. My Brother Noruril indsed thinks, 


cauſe here is no Hurt or Demage to the Phintiff; but 
ſurely every Injury imperts.a Iatnage, though it docs 
not coſt the Party one Farthing, and it is impaſiible 0 
prove the icontrary, for a Damage is not merely Per 
cuniary, but an Injury er- a Damage, hen 8 
Man is thereby hindered.of his Right. A in In Ac 
tion for flanderous Words, though a Man: does not 
loſe a Penny by Reaſon of ſpeaking them, yet he dhall 
have an Action. +80 a Man gives anather Yar 


m 

a little Diachylon, yet he ſhall have this Action, for 
it is a perſonal dnjury. 'So.a Man:ſhall have an Action 
* againſt another for riding over his Ground, though # 
do him no Damage v for it is an Invaſion of this Pto- 
perty, and the other has no Right to came there. And 

In theſe Caſeg the Action is brought #5 & Anif. but 
for the Invaſion of another's Franchiſe, Treſpaſs Vi a 
Arnis, does not lie; but an Action of Treſpaſs ou the 
Caſe ; as where a Man has Retorno Brevium, be {hall 
Have an Action againſt any one who enters and invade 
his Franchiſe, though he loſenething hy it. S0 here 
in the principal Caſe, the Plaintiff is obſtruRed of hö 
Right, and ſhall therefore have his Action. And it & 
no Objection to ſay, that it will occalign, Multiphcny 
| of Actions; for if Men will multiply Ichuties, Actions 
muſt be multiplied too; for every Man that is injured 
ought to ive his Recompinee, Suppoſe the Defendant 


dad beat forty or fifty Men, the Damage done don 
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de bo peculiar to himſelf, and he ſhall have his Aci. 


Fo if many Perſons receive a private Injury by a public 

Nuſance, every one ſhall have his Action, as is agree 

in Pan's Caſe, 5 Co. 73. 4. and mw and 
en are 


Powell, Co. Li. 36. 8. Indeed, where many 


offended by one particular Act, there they muſt pro- 
tee by Way of Ingiftment; and not of Aion ; for 


In that Cafe the Law will hot multiply Actions. 


that Act, he ſhall have his Action; as if a Man 


Bur 


=. otherwiſe; when one Man only is offended by 


dig a 


Pit in a Common, every Commoner ſhall have an Ac- 


bring 


tion on the Caſe, per quod Communiam ſuam in tam am- 
[0077 arg non potuit; for every Commoner has 4 
ral Right. But it would be otherwiſe, if a Man 
dig a N in an Highway, every Paſſenger ſhall not 
g his Action, but the Party ſhall be. purirſed by 
Indi&ment; becauſe the Injury is general and o mmon 
to all that paſs: But when the Injury is particular and 
3 to every Man, each Man ſhall have his Action. 
the Cafe of Turner againſt Sterling, the Plaintiff was 


not elected; he could not give in Evidence, the Loſs 


® * 


of his Place as a Damage, At Faporonres it, but 


the Git of the Action is, that the Plaintiff 


| having a 
Right to ſtand for the Place, and it being difficult to 


determine who had the Majority, he had therefore a 


Right to demand a Poll, and the Defendant by deny- 


ing it, was liable to an Action. If public Officers 
Will infringe Men's Rights, they ought to pay greater 
Damages than other Men, to deter and hinder other 


Officers from the like Offences. . So the Caſe of 


Hunt 


and Dowman. Cyb. Fac. 458. where an Action on the 
Caſe is brought by him in Reverſion againſt Leſſee for 
Years, for refuſing to let him enter into the Houſe, to 
ſee whether any Waſte was committed. In that Caſe 


the Action was not founded on the Damage, for 


it did 


hot appear that any Waſte was done, but becauſe the 
G 2 Plan- 


Plaintiff was hindered in the Enjoyment of his Right, 
105 ſurely no other Reaſon for the Action can be ſup- 
But in * rincipal Caſe, my Brothers ſay, we can- 
not judge of this Matter, becauſe it is a parliamentary 
Thing. O! by all Means be very tender of that. Be- 
* Hides it is intricate, and there may be Contrariety of 
Opinions, But this Matter can never come in Que- 


ſtion in Parliament; for it is agreed, the Perſons for 


whom the Plaintiff voted were elected, ſo that the 
Action is brought for being deprived of his Vote: 
And if it were carried for the other Candidates agai 
whom he, voted, his Damage would be leſs. Io al- 
low this Action, will make public Officers more care- 
ful to obſerve the Conſtitutions of Cities and Boroughs, 
and not to be ſo partial as they commonly are in all 
Elections, which is indeed a great and growing Miſ- 
chief, and tends to the Prejudice of the Peace of the 
Nation. But they ſay, that this is a Matter out of our 
Juriſdiction, and we . not to inlarge it. I agree 
we ought not to incroach or inlarge our Juriſdiction; 


by ſo doing, we uſurp both on the Right of the Queen 


and the People: But ſure we may determine on a 
Charter granted by the King, or on a Matter of Cu- 

ſtom or Preſcription, when it comes before us, with- 
out incroaching on the Parliament. And if it be 2 
Mattet within our Juriſdiction, we are bound by our 
Oaths to judge of it. This is a Matter of Property 
determinable before us. Was ever ſuch a Petition 
heard of in Parliament, as that a Man was hindered 
in giving his Vote, and praying them to give him 
Remedy ? The Parliament would undoubtedly ſay, 
take your Remedy at Law. It is not like the Caſe of 
Fo the Right of Election between the Candi- 
dates. 


} 
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. 
Brother. Powel/:ſays, that the Plaintiff R 

kn ought firſt to have been determined in 2 

liament, and to that Purpoſe cites the Opinion of my 


Lord Hobart 3188. that the Patron may bring his Action 


upon the Caſe againſt the Ordinary after a Judgment 
for him in quare impedit, but not before. It is indeed 
a fine Opinion, but I do not know whether it will bear 

and how it will prove, when it comes to be 


| handled, i For at Common Law, the Patron had no 


Remedy for Damages: againſt the Diſturber, but the 
Statute gives him Damages; but if he will not make 
the Biſnop à Party to the Suit, he has loſt his Remedy 
which the Statute gives him. But in our Caſe the 
Plaintiff bas no Opportunity to have a Remedy elſe- 
where. My Brother Powys has cited the Opinion of 
Littleton on the Statute of Merion, that no Action lay 
upon the Words, / n 2 
had ever been brought, yet he cannot 
eed that — when it is fou 
„but it is none when it is nd e * 
I will conſider the Opinion, Some Queſtion had aroſe 
on the penning of that Statute on thoſe Words, ,t Pa. 
rentes  conquerantur, Sc. what was the Meaning of 
them, whether they meant a Complaint in a Court in a 
judicial Manner. But it is plain, the Word conguerun- 
uur means only, „ Parentes lamententur, that is, only a 
Complaint in Pais, and not in a Court; for the Guar- 
dian in Socage ſhall enter in that Caſe, and ſhall have 
4 ſpecial Writ, de Ejefione Cuſtodiæ Terre et Hearedis,' 
but this ſaying has no great Force, if it had, it would 
have been deſtructive of many new Actions, which are 
at this Day held to be good Law. The Caſe of Hunt 
and Detman before - mentioned, was the firſt Action 
A that Nature, but it was grounded on the Common 
eaſon, and the antient Juſtice of the Law, So the 
Cale of Turner and _—_— Let us conſider wherein 


G 3 the 


( 86 
the LS conſiſts; and we ſhall find it to be, not in 
particular Inſtances and Precedeats, but on the Reaſon 

of the Law, . ili idem Fas... This 
Privilege of Voting does not differ . franj- any other 
Franchiſe 1 5 If j — we 
termine this Matter, it is not that t 


RY 
Bonar nic home * een 
not deny them euamini 
but we muſt not ther Bt of cxmining Ea 
ty comes before 'us} by ſaying. it belongs to the 
lament; we muſt'exert-the Queen's Juniſdicion;” My 
Opinion is founded on the Law of England; The 
Caſe of Mars and Sue, Eentr. was the firlt: Ation: of 
that Nature, but the Novelty of it was no 
to it. So the Caſe of Smith and Craſtuum Ob. 15. V. 
Jones 93. that an Action of the Cafe lay for failly and 
nam inting the Pin of Tre, though 
| ns were gainſt, —— 
that if the Proſecution were without 
there was as much Reaſon the Action — 
tiined, as in other Caſes. 80 1 Cari 2. C B. be- 
teen Bodrly and Long, it wm adjudged by Brumm 
Chief Juſtice; c. that an Action on the Caſe lay for 
a Niding, whenever the Plaimiff and his Wife fought, 
for it was ſcandalous and ful Thing 80 in 
the Caſe of Herring and dan Lav 250. Nobody 
but that the Action well lay, for the Blaintiff 
was deprired of his Right. And if am Action is man- 
aA rr Syd loci 
voting for a n, not 
bind him in his Liberty nor Eſtate, to ſay 
this Action will not lie in dur Caſe, — he 
Plaintiff to vote at an Election: of his Nepreſentatibe in 
Parliament, is inconſiſtent, therefore my Opin 
. ought r Sem 2 th 
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Du the ebe January, 10g, this Jodg- 
ment was reverſed; in'the Ham of Lords, and Judgment 
given for the Plaintiff, by Lords againſt fixrerns. 
Fueuon Chief Juftice,, and Baron Price, were of Opi- 
EI dp Wards 
C.B. 


 (Nots/Lord Chef Juftic e 


Hands,! thar Truq aghtert — thar-che Action lay, 
bar was doabefu} NT Pf WO er _ | 


ration.) 

„Upon che — Cate, Hab, Chief The 
ſtice fuldy che Plaintiff had a particular Right vetted in 
him to vote, was it not then a Wrong and Injury to that 
Right, to refuſe to receive his Vote? 80 if a Boraugh 
has Right of Common, - and the Freemen are Hindered 
— 2 * [ncloſure, or the like, every Free: 

his Action. This Action is brought 

by the Pin fr the nfingeeen of his Franchiſe; 
would have nothing to be a Damage, but what 

is pecuniary, and a to. Property. If a Man 
has a\Retorna Bre vium, al no Fees were due to 


him as Common Law, yet if the Sheriff enters within 


His Li 
on of his Franchiſe, and he may being his Action; 


and executts Proceſs there, it is an Invaſi - 


and there is the ſame Reaſon in this Caſe, although 
this Matter relates to Parliament, yet it is an Injury 
precedineous to the Parliament, as my Lord Hale ſaid 
in the Caſe of Bernardiſton and Same. The Parlia- 
ment cannot judge of this Injury, nor give Damage to 
the Plaintiff for it: They cannot make him a Recom- 
pence. Let all People come in, and vote fairly; it is to 
fupport one or the other Party, to deny any Man's Vote. 


By my Conſent, if ſuch an Action comes to be tried 


G 4 be- 
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before me, I will direct the Jury to male him. pay 

tor it; it is denying him his Engliſb Right, pred 
Action be not allowecl, a Man may be for evet deprived: 
of it. It is a grea 1 
3 bind T neee the Las they 
1 MAR AH 1) 
* e beingcommitred by the Speak: 

er of the Houſe of Commons, by Virtue of an Qrder-of that 
Houſe; moved foran Habeas Carpus to bring theprbefore 
the Court of Queen's Bench, the Warrant was tetutned. 
which follows in hc Verba: Martis g die Degembris 
5 5 By Virtue of an Order of the Houſe of Commons. 

England, in Parliament aſſembled, this Day made, 

| theſe-are-to/require.you forthwith, upon Sight hereof, 
to receive” into your Cuſtody the Body of Jan Paty, 
who, as it appears to the Houſe of Commons, is guilty 
of commencing and 2 roſecuting an Action at Com- 
mon Law, againſt late Conſtables of Ayleſbury, 
for not allowing his Vote in the Election of bers 
to ſerve in Parliament, contrary to the Declaration, in 
high Contempt of the Juriſdiction, and in Breach, of 
the known Privileges of this Houſe; and him in ſafe 
Cuſtody to keep, during the Pleaſure of the ſaid Houſe. 
Commons; for which this ſhall be your Warrant. 
Given under my Hand this Hf of December, Anno 
Domini 1704. To the Keeper of his Majeſty's Gaol 
of Newgate, or his Deputy. The Warrant was ſign- 
ed Robert Harley. This Habeas Co —— > ny 
the laſt Monday but one in Hilary Term, 1704, 3 Aune, 
and the Court granted the Writ returnable. the Saturday. 
after. Some Perſons thought the Return too long, 
and the Court were much preſſed to make it ſhorter ; 
uy OOO a but ſoc, e in e 
is 
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| 2 Rep. 2 Vol. P. 110 - 1106. de 
. John Paton, un. Har Baſe ad Dar 
Horn of ü. of Queen Arne, P 179. ' 
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pot 


e e 0, Laab On afterwards 


the — 
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they ought to give the Parties con- 


cerned - Dime to conſider what Return to make, and if 


there were any Delay, the Parties were: the Cauſe of it 
themſelves, by not ity wean The Defendants 
were brought up upon. the Saturday, and Mr. Maus- 
tague, Mr. H Hage, Mr.“ Lechmere, and Mr. Dentan, 
argued: that they ought to be diſcharged, - There were. 
Wen maintain the Commitment, The Court 

off zdgliyering their Opinion till A. which: 
vas then la Day of Hilary Term, 704, 3 rr neg: 
chan, Algemene en Opinions- A 
98 vo Is E . bett 71 n wer bod IG4) 4 FIT 1-3 | 
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n che Anne's Council. Lord 2 « Rep. 1 
e 
161. N 1 80 e 2 Vol. p. Fogg. KIN | 
—— — 1. he was made a nfm e 
Heu,. Lord 


with this Motto 3 —5 
Fo) „P. 1261. pres nts Furidicial, Piti, On 


LON 224 following, he was ſworn a | Baron the Exche. 
5 . his Salary 3 roo! to 8 
he had 1 that, b — pon A 


inted a Lord Rep. 2 Vol. P. 3 Append. 
5 CL 1 _— Chief Baron 


73 

: 
— 
* 


to Chrox. He took his Seat as. ief Baron of 


46.7 . Kt He ſuc Baron . who came ye 
to the A 


"Bench, u T0 2 Geo. 1. 4716. Stra. Rep. 


P. 86. Bass. Rep. P. 22. Append. to Bare P. 13. On F. 


day, the fourth Day of November, 13 Geo, 1, + he was ſworn 
adge of ſab, — Pleas, in to Room ao Juſtice Tracy. 
„ Vol. P. 1420. Append, t 4 in Me 
22 10 one 2 the Judges of the Court of King's-Benth, in | 
Term, 1 Geo. 2. | $97 gies jos EET voor 
— chin Term, Furidicial. | 
= Afterwards: Solicitor Lord br Rep. 2 Vol. P. 1918) 
and Attorney General to his late Majeſty ing George the ff. 
Sura. Rep. P. 86. 


He was conſtituted one of the Juſtices of the Common Pai, 
25 June, 1722, Append. to Ghronica Furidicial, BN 
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Holt, Chief Juſtice, argued to the 
Is ſaid, That the" Legality of che! 
apon th Yor reed ahe Warr, 
. e i Far, le uglit-the Prises augbr u 
be diſcharged, — hv 
us ſortunate as th go cor to the Hunt of Commung,. 
= ehe Reſt: of the Judges of Kur- 
— they hid deſired, and chere Rad 

of that 


| ought to be bound by ; for that this, whiel-»was- only 


doing a 
2 off the Houſe of —— for that 3 — 
ol Parliamegt, nor both es J0 
of the Eerry or He rf a for to this 
Pyrpoſe the een muſt jon: And that it was che 
| Neceſticy of their ſeveral Concurrences to ſuch Acts, 
that the great Security ak Liberty of che Subject 
confiſted. He ſaid, that can feſt Mae which was 
Td as a Breach. of Privilege was none: And to that 
| ſe he cited, Binyon's Caſe, where, in an Aſumpiu, 
Defendant pleaded the Statute of Limitations, and 
the Plaintiff replied, that the Defendant Was à Parlia- 
ment Man, e. and the n becauſe 
one might fe an Original againſt a Parliament — 
and continue it down, withoue Breach of 
And that it ſhould” be ſo is of abſolute Neceſſity, in 
ortler. to ſave the Statute, of Limitations ;, for other- 


wiſe, as is held: in that Caſe in Leu 11. that Caſe 


not being provided for by an ion, the Plaintiff 
would be Bärted of his Action, e ee 

he could nat file an Original. So a Man, whilſt 

ber of Parliament, may alien his Eſtate by Fine with 

* and a Ferton rhat has Right may be 


N 


Vol. P. 1112. Caf. Ten. 1 6, 
PA e 2 al. b. 504. 2 * * 


is; his Opinion, de was fo 


AY He' ſti&; this was 
| — Impriſonment as the Free men of Ewpland 


a hor be mate e ee 
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ter 
| 157 | 
os uncercdin what Sort of 'proſecuting they meant. 


r e ee oe 


0 have been ſet out, becauſe as Conſtables of Av/eſou- 
#1; chey have no mote Privilege than the Conſtables of - _ 


Way of Action, he cannot have Scanda 


6 97 2 
# i commence an Action to fave the , 


| a — are the Statue of 4 Hem.  - 
80 one may commenee an Action againft a Mem- 


of Purliament, that is Executor; and conſequently 
the commeneing an Action the Conſtables 95 


h of Privik 1 
whieh was the ſecond Matter; he faid 


ſectningy miglit be only continuing the Original, 


dic wr ig before, would be no Breach of Pri- 2 


"though taking out a Copies, or a Diftringas Ky 


asd. The third Thing is, the Perſons'the Aon 


he nſt; vi. the Conſtables of 
2 pear, that the Conſtables of Arp. 


fy have any Privilege,” and if they have any, it ought 


St. Martin's in tbe Fields. The fourth Matter, he faid; 
was for bringing an Aktion at Common Law, for not 


[Avia his Vow! in the Election of Members to ſerve 


in-Pamliament; Now to bring an Action againſt a 


Neu ede iy rot priviſegad, be bid wis rl Oftiesy 


though no Action would lie in this Cafe, or though 
the Matter upon which the Action was grounded was 
falſe." And fois 2 R. 3. 9. And if a Peer be charged 
wien any falſe and ſcandalous Matter, 9 95 if it be by 
Los Magnet 


A Man who'brings an Action againſt _— who is 
not a privileged" Perſon, is not to have his Action ſtop- 
ped) eta if he has a good Cauſe of AQtion, 


which that the Plaintiffs in this Caſe have, 


by 
the Reverſal of the I t of this Court in Dom 
Procerum, in the Caſe o Afſoby and White. And this 
Action, which was brought in this Caſe, appears by 
the Deſcription of it in the Vote of the Fouk of Com- 
guns, to be for nnn .. | 


1 ( 92 » | 
I vill ſuppoſe, * the bringing ſuch Actions wit de- 
clared by the Heuſe of Commons to be a Breach of Pri- 
vilege ; but that Declaration will not make that a 
Breach of Privilege that was not ſo before. But if they 
have any ſuch Privilege, they ought toſhew Precedents 
of it. The Privileges of the Houſe of Cummons are well 
known, and are founded upon the Law of the Land. 
are nothing but the Law. As we all know they have 
no Privilege in Caſes of Breach of the Peace. And if 
they declare themſelves to have Privileges, which they 
have no legal Claim to, the People of England will 
not be ſtopped by that Declaration. This Privilege of 
theirs concerns — Liberty of the People in an high De- 


gtee, by ſubjecting them to Impriſonment for the In- 


fringement of them, which is what the People cannot 
be ſubjected to without an Act of Parliament.” As to 
what was ſaid, that the Houſe of Cammays ate Judges of 
their own Privileges, he ſaid, they were ſo, when they 
come before them. And as to the Inſtances cited, 
where the Judges have been” cautious. in giving any 
| Anſwer in Parliament in Matters of Privilege of Par- 
carb he ſaid, the Reaſon'of that was, . becauſe the 
Members know probably their own Privileges better 
than the Judges. But when a Matter of Privilege comes 
in. Queſtion. in eſfminfer-hall, the Judges muſt de- 
termine it as they did in Bimon's Caſe. - Suppoſe theſe 
Actions againſt the Conſtables of Ayleſbury; had gone 
on, and the Defendants had pleaded- this Privilege; 
we mult have determined, whether there were any ſuch 
Privilege And we may as well determine it 
upon the Retum of this Habeas Corpus, for the Defen- 
dants are in a proper Courſe of Law, and the Matter 
appears to us upon Record, as well this Way, as if it 
was pleaded to an Action. We muſt take Notice of 
the Lex Parliamenii : My Lord Cote, in his 1. Int. 11. ö. 
eum the ſeveral * are within this Realm, and 


dhe 


1 6930 
the Lex Parkamentiis one of them, and the Lev Parlias + 
ments is the Law of the Land. As to what my Lord 
Coke fays in the fame Place, that the Lex Parliamenti 
eft a multis ignota, that is, becauſe they will not apply 
themſelves to underſtand it. He gave a great encomi- 
um of my Lord Clarendon, and cited a Paſſage out of 
his Hiſtory, relating to the ſame Doctrine with this; 
that was then ſet up, that the Houſe f Commons were 
the only Judges of their own- Privileges, and therefore 
whatever they ſaid was their Privilege, was ſuch : It is 
in his firſt Part, Fol. 310, Cc. and is very applicable 
to the preſent Caſe, but too long to be tranſcribed, 
He ſaid, he would cite a greater Author than he, King 
Charles the fin, in his Anſwer. to the Declaration and 
Votes of the two Houſes concerning Hull, Clarendon, 
1 Part, 399, 400, and Ruſhworth's ColleFions, [3 Vol. 
P. 438, 725, 730.] wherein among other Things he 
ſays, he very well knew the great and unlimited Power 
à Parliament, but he knew as well, it was only in 
that Senſe, as he was a Part of that Parliament, with- 
out him, and againſt his Conſent, the Votes of either, 
or both Houſes together muſt not, could not, (ſhould 
not if he could help it, for his Subject's Sake as well 
2s his own) forbid any Thing that was injoined by the 
Law, or injoin any Thing that was forbidden by the 
Law. And the Chief Juſtice ſaid, if the Votes of both 
Houſes could not make a Law, by Parity of "Reaſon 
they could not declare Law. That the bringing this 

Action is no Breach of the Privilege of the Houſe 
Commons, appears by the Judgment in the Caſe of 4 
by and White, in the Argument of which Caſe before 
the Houſe of Lords, this Argument of Privilege of the 
Houſe of Commons was inſiſted on. Beſides, if the bring- 
ing this Action was a Breach of the Privilege of the 
Houſe of Commons, why was not Abby committed, 
when he firſt brought the Action? But the * 
m 
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the Priſoner's Commitment being expreſſed 


Heyer Hiſtory o 


32 
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if 


F 
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| / of Commons ; but that he ſaid could not be; 
becauſe neither Houſe of Parliameot cauld hold P 


artant, excluded any Intendment, that they might 
be committed for any ather Cauſe than that expretied 
in the Warrant. He ſaid, bath Houſes of Parliament 
were bound by the Law of the Land, and in their Ac- 
to prove/it. He cited my Lord 


„ See his Lordſkip's excellent Argument in this Caſe, P. 74. 
See it here at large, in P. | 


geen Anne, P. 172, Burntt's Hiſt. of his 
n Times, 2V 2.8. . 17 ae s Hil R 
- * Barnet as above. 1 be e k foul 


vv, v4. TT TH o_ 
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Lent. and.with a Sword, on the: lefe P Part of his 


as CES Hh roical Re- 


uſtice was no Jeſs applaud- 
Kepa ; Feen, 4nd Lewin Arad 


15 155 5s 1706, he Chief. Jultige 
of the 40 in Ling ** 


juſtice 

1 he, the 7 Ts On 

er K after a Hort introductery Diſcou 

eben be cannot totally is. 25 with b/c, entere 
2 ws and ſound Reaſon, into the Point 
turned. He further * adds, that 
Ec 4 in this Caſe was held to be good Law 
es of England, in the Caſe of Major, 
"The firſt mentioned Caſe was as follows: 
by At the Seſſions of z the Peace held at Guildhall, Lan- 
den, on 2157 of Juh, 1 * in che i Year of 
Jaln Mawgridge of Londan, Gent. was indi 
that on the ſeventh of June, in the ſame, Year, 
e did felanioufly, voluntarily, and of bis Malice 
e an Aſſault upon William 


near the left Pap, did him ſtrike and pierce, givin 
kim ther e Wound, of which he, the {ai 


Villa Cone, did inſtantly die. Which even 


being delivered to the Jules of the Goal Deli oy 
BY 


r te, he ned and 
* a ara Ae, 


1 . 
77 


The 
hor Law. P. a 72 
| 14 P. 296 Noce g. 
* Id: ib. 


| 233 2 vol. P. f 
. ® Keh, Rep. 119. 4. 
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The Jury found this ſpecial Verdid t: 

That y iliam Cope was Ein ach 
Guards in the Tower, and the principal Officer then 
commanding there, and was then upon Guifd in the 
'Guard-room ; and that Jobn 8 was then, and 
there, by the Invitation of Mr. Cope, in on — with 
the ſaid William Cope, and with a, certain 5 
Mr. Cope's' Acquaintance, which Woman 
did then Affront, and wor one wu paſſed — 
them in the Room, in the Preſence of Mr. Cope, and 
other Perſons there preſent, and Mawgrjdge did 
threaten the Woman; Mr. Cope did thereupon deſire 
Fama he, to forbear ſuch ch Vige ofthe of the kr = 
N 3%. "that he muſt 

Mavgridge did continue * re N 

oman, and demanded Sisfition of Mr. Cope, 
10 the Intent to provoke him to fight; thereupon W. 
| Oe told him, it was not a convenient Place to 
im Satisfaction, but at another Time and Place he 
would be ready to give it him, and in the mean Time 
deſired him to be more civil, or to leave the Compa- 
ny ; thereupon Jobn Mawgridge roſe up, and was go- 
ing out ot the Room; and ſo going, did ſuddenly 
ſnatch up a Glaſs-bottle, full of Wine, then ſtanding 
upon the Table, and violently threw it at him, the 
'faid Mr. Cope, and therewith ſtruck him upon. the 
Head, and immediately thereupon, without any In- 
termiſnon, drew his Sword, and thruſt him into the 
left Part of his Breaſt, over the Arm of one Robert 
Martin, notwithſtanding the Endeavour uſed by the 
ſaid Mr. Martin to hinder Mawygriage from killing Mr. 
Cope, and gave Mr. Cope the Wound in the Indict- 
ment mentioned, whereof he inſtantly died. But the 
Jury do farther ſay, that immediately in a little Space of 
Time, between Mawgridge's drawing his Sword, and 
the giving the mortal 6 =_ *_ Cope dd 
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88 Cap. 15. No. 2% 3. Fol. 


66 }} 1 
where he fat, and took another 
| wpoh the Table, and threw it at 

Hit and bteak his Head; that 
ord drawn jn his Hand all the 

dee had 'thrown the Bot- 
And whether this be Mur- 


F dle un pray the Advice of the 
Court. 


" A-Day being af oineed he the Rabies of the 
Court, the Marſhal required to bring the Priſoner. 
to the Bar, returned he was eſcaped; which being re- 
corded, the Chief 4 Julkice oh the Opinion of the 
Court in this Manner: | 
ly 0 baue ee | into this Court, the 
"Caſe hath been argued before all the Judges; and 
all of cus; except my Lord Chief Juſtice Trevor; 
een Mur- 
44 fl ELL S200 
This hath been « Cale of great fret tation, 18 
This Diſtinction between Murder and Manſlaughter 
caly, Jin ectiGoied by the Statute of 23 H. 8. Cap. 1 
S. 3. and other Statutes that took away the Benefit 
Clergy from Murder committed by Malice prepenſed, 
whi Satutes have been the Occaſion of many nice 


The wurd Marder 3 * 4 Term or 4 De 
ſcription of Homicide. committed in the worſt Man- 
ner, which is no where uſed but in this Illand, and is 
2 Woid framed by our Sau Anceſtors; in the Reign 
of Canutns, upon a particular . which a T 
by an eg Authority, Lamb. 141. the 
Laws of - Edward the Confeſſor: * Murdre guidem in- 
Nos 506 af in Die e MP; «ws 


-» hit th P. 484 pl. . 
\ d See Wilts La de f Hul drann. 
134. 1 
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( 98), 


| ram Angliom & patificatam, Rog atu Baronum. . gle 
remis in Daciam Exercinim ſuum.  Whereupon * 
was made, That if any ſhould Kill any of 
the Danes that he had Jeft behind, if he were appre- 
hended, he ſhould'be bound 70 the Ordial 
Trial to clear himſelf; and if che M 
found within eight Days, : and-aſer: that a Month was 
Givens then if he could not be found, the Ville ſhould 
pa forty fix Marks, which if nocable to pay, it ſhould 
be levied upon the er Rraltos 120, . 
with this Account, 
Though this Law bib Expulſlon of the 
Danes, ye yet William the Conqueror revived: it for the 
Security of his Normans, as appears by his Laws, after 
he had 2 * King Edward 8 
Henry the Anno er \Regnj, afrerwa 
La (as appears in che Addition to - Lambert) cſta- 
bliſhes, That if a Man be found ſlain, he ſhould be 
wp r if it was not that he 
nd the Country was 1 
rſon 8 


a 
Fo ; whether beer ce 


was to be diſcharged, which Law was cal 
and the Juftices in Eyre were alſo bound to enquire 
thereof, until the Statute: of 14 E. 3. Cap. 4. which 
* ies mentioned in- Stamford; was aboliſhed: 
eby a Miſtake, upon the Stargre of Marlabridge, 

ee which is Cap. * 8 
7 coram Tuſticiariis, ubi o fu grapes adjudt: 
| cow et, ed Locum habeat Mardrun' 4 a cuter ſalts pet 
Fulbiiam 5 non alitev. n_ 
This was not made upon & "ure that he that 
Killed Fas 1 flain by, Nirfarryns, , D008 

4 * rene 

* See Wil Leg. Aus: prop 24 „ gong ig AL 
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Were not 
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Frenchman, 2. That he was killed by li/bman. 
an 
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— 
— 


intended, 1. 


3. Thas 


g was Murder. 4. If any one was ap- 
to be the Murdeter, he was to be tried by 


Fire and Water, though he killed him by Misfortune; 


which was extended beyond Reaſon and Juſtice, in 
Favour of the Normans : But if an Englifbman was kill- 
ell by Misfortune, he that killed him was not in Dan- 
ger of Death, becauſe it was hot Felony. For faith 
© vey! ont fey 3.) Fol. 136. 

He that killed a Man by Misfortune, was to be dif- 
If the M was not taken, then 


5 
But by the Statute of 
Mariabriqr, if it was known that the Priſoner ſlain 


was's Frenchman, and was killed by Misfortune, then 
the Country ſhould not be amerced if the Manſlayer 


was not taken; or if he were taken, he ſhould not 


be put to his Oruea Trial. This feems to be the true 
But, fecondly, it will appear to a Demonſtration, 
that before that Statute, he that killed an — pas 
per Infortuntam, was never in Danger of for 
this Statute of Marlebridge, was made 52 H. 3. The 
Statute of Charta was conſummate, 9 H. 3. 
and that fi That every one impriſoned for the 
Death of a Man, and not thereof indicted, might of 
Right purſue the Writ, 4% Odio & Ata; and if it 
—— found that the Perſon impriſoned killed _ ſe de- 
„ or Inforum, and not per Feloniam, 

then he ET bo Rox ſhe, that he was - 
X =... 2 } W. \ «xs 0 not 


| ( 100 ) 

not in Danger of Death; for if he had; he would not 
have been let to bail. 
 . Hereby 1 have given a erin Kennt ef the Senſe ef 
the Word Murder, that it was when (firſt in the Time 
of Canutus) a Dane, and fince (in William the Con- 
queror) when a Frenchman was killed, for, as it was 
then ſuppoſed in the Time of Canutus, the Engliſhmen 
hated the Danes upon Account of their Nation that had 
ſubdued them, and would, upon all Occasions, ſeek 
their Deſtruction, as they did of a conſiderable Num- 
ber of them in the Time of Etbelred the Saxon King, 
that preceded Canutus next, ſave one : Saery of bi 
2 the Safery 
Normans. 

Afterwards, as appears by the Confeſſor's tam 
Lamb. 141. the ſecret or inſidious killing of any other, 
as well as a Foreigner, was declared to be Murder. 
Brafton 120, 134, 135. Murder is thus debmned, ef 
occulta Hominum extraneorum & notorum Occiſio Manu 
Hominum nequitur trata. With which agrees the 
other old Books of Britton and Feta: Only in Caſe of 
A Foreigner it was penal to the pros e ot a 
Native. | Mt 0 
Next, it may be neceſſary 10 hee wins was to be 

underſtood by Homicide or Manſlaughter. ++ Brafon 
120, 121. mentioning the worſt Part of it, which is a 
voluntary Homicide, defined in this Manner: Si quis ex 
certd Scientid & in Aſultu premeditato, Ird, vel Odio, 
vel Cauſa Lucri, nequiter & in Felonid, ac contra Pa- 
cem Domini Regis aliquem inter fecerit. If one unknow- 
ingly, and by a premeditated Aſſault, by Anger or 

Hatred, or for Lucre- ſake, ſhould kill another, this was 
accounted Manſlaughter; if it be done clanculo, faith 
Bratton, it is Murder: That was all the Difference 
_ was roo the one and he . wy bee e 

_ 2!) 1:28 
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that ſince that of Brafon, the Notion of 
Murder is much altered, and comprehends all Homi- 
cides, whether privately or publicly committed, if done 
by Malice prepenſed. With 1 this agrees Stam. Pl. Cor. 
18. 5. At this Day (faith. he) a Man may define Mur- 
der in another Manner than it is defined by Bracton, 
Britton and Fleta : If any one of Malice prepenſed doth 
kill; be he Engliſhman or Foreigner, if ſecretly or pub- 
helps that is Murder ; this was the Definition long 

re the making of the Sure of 4 H. B. Cap. 2. 
23 H. 8. Cap. 1. and the other Statutes that took a- 
way Clergy. 50 define Murder, there muſt be Ma- 
litia-preccogitata, as alſo murdravit: So that if an In- 
dictment be that the Party murdravit, and not ex Ma- 
ud, it is but Manſlaughter. So if it be 
-precogitatd, omitting murdravit, it is but 
Manſlaughter. The Parliament complained, that Mur- 
derers, Sc. were encouraged to offend, becauſe, Par- 
dons of Manſlaughterers were granted ſo eaſily; the Act 
therefore prohibits the Granting thereof. 13 K. 2. 
St. 2. Cap. 1. tecites the ſame Miſchief and great 
Damage by Treaſons, Murders, &c, becauſe Pardons 
have been eaſily granted: Therefore the Act doth pro- 


vide, That if a Charter for the Death of a Man be al- 


ledged before any juſtice, in which Charter it is not 
ſpecified, that be, of whoſe Death any ſuch is arraign- 
— was —— or ſlain by Await, Aſſault, or Ma- 
it ſhall be enquired, whether he was 

or — by Aſſault, Await, or Malice pre- 

— and if it — ſo found, the Charter of Pardon 
ſhall be diſallowed. This is a plain Deſcription of 


Murder, as it was taken to be according to the com- 


mon Underſtanding of Men. 

Ever ſince the Killing of a Man by Aſſault of Ma- 
hee prepenſed hath been allowed to be Murder, and 
to comprehend the other two Inſtances. But becauſe 

3 that 
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| We 


Killing to be * a 
xpreſs. Malice, that appears by the N; 
\ na have been N 
we — ay re — Paſſion of Malice is; 
conſtrued it to be a Rancour of Mind lodg:d 
the Peron killing, for ſome conliderable Time be- 
the Commiſſion of the Fact, which is a Miſtake 
ing ſrom the not well diſtinguiſhing between Ha- 
tred and Malice. Envy, N and Malice, ae 
Rev ciets Mis 10 I. 
. Eavy proper i2.4 gepining or ing orieved at 
the Happigeſs and Proſperity of eco Invidus al- 
AMEN As ans, 

. 2dly;, Hlatred, which ** — he ich. . 
e uta, a Rancour fixed and ſettled in, Ming of 
ont towards another, which admits of ſeveral Degrees 
It may arfive- to fo high a Degree, and may carry a 
Man ſo far as to wiſh the Hurt of him, Weh Bos 
perpetrate it himſelf. N 

3d Malice is a Deign formed of doing Miſchief 
Eignet Gem gi dard Operd. mal gets he that 
deſignꝭ and Means to do ill, is malicious, 
Od fgnifies, Hatred, Aris Malice, .; becauſe it 

a „ and He that doth a c 
—— of Malice prepenſed, 
N e if any one out 
Malice prepenſed, ſhall cut out the Tongue, or 
put our the Eyes. of another, he ſhall incur the Pain 

of Felony. If one doth ſuch a Miſchief on a- ſudden, 

that is Malice prepenſed; for faith my Lord Coke, if 
it be voluntarily, the Law will imply Malice. There- 
fore when a Man ſhall, without any Provocation, ſtab 

another with a Dagger, W * 


« Herace Epil. 2. Lib, 1, 2 


| (14) 3 
Bottle, this js expreſs Malice, for he defigried! and 
138 him the Miſchief. This is RE A& 
that is malicious i in the Nature of the Act itſelf, if 
| Je nd by « Jury, though it be ſudden, and the Words 
Aa are not in the Verdict, Co. Car. 

1 TRGIEE 


by Park: 2 Boy. am he nt Von whom by 
Chance he eſpying, and t being upon a T 
Co calls to him to deſcend, which the Boy 


r lay tied him to an Horſe's Tail with a a 


the Boy had, then gave him two Blows, the 
Horſerm away and brake the Boy's Shoulder whereof 


he died. This: was ruled to be Murder hy all: the Ju- 


ſtices and Barons, ja 
doubted thereof ; and 
this, for there was ſome Kind of Provacation in the 
Boy, who was ſtealing the Wood in the Park, of which 
 Helloway had the Care; and it cannot be reaſonably 
thought . he deſigned more than the Chaſtiſement 
of the Boy, and the Horſe running away was a Sur- 
iſe to Holloraqy; yet in Regard the Boy did not re: 
En him; his tying him to the Horſe-Tail Was an Act 


Juſtice Hutton, who only 


of Cruel ty, the Event whereof —— 
adjudged to be Malice prepenſed, though of a fudden, 
and in the Heat of Paſſion. This Caſe is reported in 
Jones 198. Palm. 585. and there held, that the Court 
could determine it to be Malice upon the 
ſpecial Matter found. TWO playing at Tables, fall 
out in their Game, one, upon à ſudden; kills the 


other with a Dagger: This was held to be Murder, 


by Bromley, at Cher Aſſizes, 27 Elia. So in this 
Caſe, if the Bottle had killed Mr. Cope, before he had 
returned the Bottle upon e, that would 
been Murder without all Manner of Doubt. 
In the ſecond Place, I come now to conſider, whe 


ther Mr. cope returning a Bottle _ Mawgridge be 8 
189 re 


, who wes Wreduward:of Auſter- 


was à ſtronger Caſe than 


ing ſo fatal,” it was 
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condly, his Sword was drawn immediately to i 

the Miſchief: which the Bottle might fall ſhort of. 
Thirdly, the throwing the Bottle by Captain Cope was 
juſtifiable and lawful 3: and he had wounded 
Mawgridges|\he might have juſtiſied it in ab Action of 
Aſſault and Battery, and therefore cannot be any Pro- 
vocation to Maugridge to ſtab him with his Sword. 
That the throwing the Bottle is a Demonſtration of 
Malice is nat to be controverted; for if upon that 
violent Act he had killed · Mr. Cope, it had been 
Murder. Now it bath bren held, that if A, of his 
Malice aſſaults B, to kill him, and g dra ws 
his Sword and attacks 4, and purſues him, then 4. 
for his on Safety, gives back, and retreats to a Wall, 
B ſtill purſuing him with a drawn Sword, A, in his 
Defence, kills B. This is Murder in f, for Ahaving 
Malice againſt B, and in Purſuance thereof, endea- 
vouring to kill him, is anſwerable for all the Conſe- 
quences, of which he was the original Cauſe. It is 
not reaſonable for any Man that is dangerouſly aſſault- 
ed, and when he perceives. his. Life in Danger. from 
his Adverſay;/but to have Liberty for the Security of 
his own-Lafe, to purſue him that maliciouſly aſſaulted 
him ; for he that hath manifeſted that he had Malice 
againſt another, is not fit to be truſted : with a dan- 
geraus Weapon in his Hand; and fo reſolved by all 
che judges, 18 Car. 2. when they met at Serjeant 5. Inn. 
in Preparation for my Lord Morley's Trial. If A, ot 
Malice prepenſed, diſcharge a Piſtol at B; and then 
runs away, B purſues him, and A turns back, and ” 


—_ 
7 


. 


See Pot. Cr. Law, P. 254. 296. rag h 


yet 
132 — it is not the Ibtzrchange of Blow 
will malte an Alteration; or be any Mi of the 
Offence of Killing. Therefore hol, if Mogi has 
thrown the Bottle at Mr..Cope; and Mr. Cope 
another upon him and hit him, and 

s had drawn his Sword and killed Mr. Cope, it 

have been Murder. Some will ſay, chat chere 
"is u A Difference between the Caſes, for. that the Aſſault 
by the Piſtol, —— Docboe 
| lice, but this is only Malice impl 
90 Difference, for Malice implied i = 
much as if there had been a Proof of 
tred for ſome conſiderable Time before — for the 
Stroke given, or an Attempt — mins. yr 
is as dangerous Seer be de Malice expreſſed, 
thetefore may be as lawfully reſiſted. This very Point 
was alſo conſidered — — 
and by them reſolved to be Murder upon the Occaſion 
of my Lord Morley's Caſe. When a Man attacks a+ 
nother with a Weapon, without any Provo- 
cation ; that is expreſs Malice from the Nature of the 
Act, which is cruel. The Definition-of Malice im- 

ied, is where it is not expreſs in the Nature of the 

as where a Man kills an Officer that had Autho- 
rity to arreſt his Perſon : The Perſon who kills him in 
Defence of himſelf from the Arreſt, is guilty of Mur- 
der, becauſe the Malice is s for properly and 
naturally it was not Malice, for his aps pop to 
defend himſelf from the Arreſt. y 
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3. r 
Ee ſuch a Provocation to a 
Man to commit an Act of Violence upon another, 
he ſhall deprive him of his Life, fo as to ex- 

1 — 
on Fi t is not. ly. | 
en wry tm, = Firſt, na Words of Reproach Lot 
famy are ſufficient to provoke another to ſuch a-De- 
of Anger as to ſtrike, or aſſault the provoking 
wich a Sword, or to throw a Bottle at him, or 
Rrike him with any other Weapon that ma kilt him; | 
but if the Perſon proforing be end illed, it s 
Murder. 
In the aſlernbly of: the Judges, 18 2. this wis 
a Point poſitively reſolved. | 
9 Therefore I am of Opinion, thatif vag e in, bes 

together, — the other contume- 
[ous Langage uppoſe A and B) A, that was ſo 

2 — 2 8 Sword and makes a Paſs at 8. 
Þ (then having no — drawn) itn miſſes him. 

B draws his Sword and paſſes at A, and 

there biedig tn Interchange of Paſſes ——— them, 4 
kills B. I hold this to be Murder in A, for As Paſk 
at Y was malicious, and what B afretwards did was 
lawful; ' But if 4 who had been ſo provoked, | draws 
his Sword, and then before he paſſes, B's Sword is 
drawn,” or A bid him draw, and B thereupon drawing, 
there happen to be mutual Paſſes :- If A kills B, this 
will be-but Manſlaughter, becauſe it was ſudden ;. and 
A's Defign-was not fo abſolutely to deſtroy B, but to 
combat with him, whereby he run the Hazard of his 
own Life at the fame” Time. But if Time was ap- 
pointed to fight ( ſuppoſe the next Day) and 
y they . 4 1s Murder in him that kills the 
other. But if they go immediately into the Field and 


9 but Manſlgughter. Suppoſe upon pro- 


voking 
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9 be ſo unlucky that it kills B, who might have 

ſtume in his Head, or other Ailment which 

the — B's Death, this Blow, though not 

juſtifiable by Law, but is a Wrong, yet it may be but 

Manſlaughiter, becauſe it doth not appear that he de- 
figned ſuch a Miſchief, ++ 

2. \Secondly; as no Word are — 00 10 


© 


affrontin ting Geltures are ſufficient, though never ſo re- 
- z which Point was Wr e in an ef 
er.. 


There having been a Dr between AmndB, and 


B was hurt in the Fray; and about two Days after B 


came and made a wry Mouth at 4, who thereupon 
ſtruck. him upon the Calf of the Leg, of which he in- 
ſtantly died. It was Murder in A for the affronting 


kim in that Manner was bet anf Provocation to "_ 


uſe that Violence to A. 1 1 
There hath been another Caſe, which, I — hath 


been the Occaſion of ſome Miſtake in the Deciſions of 


Queſtions of this Kind, Jones 432. D. Williams's 
Cafe, he being a Velſbman, upon St. David's Day, 
having a Leak in his Hat, a certain Perſon pointed to 
a Jact᷑ of Lent that hung up hard by, and faid to him 
look upon your Countryman; at which, D. Milliam, 


was much enraged, and took a Hammer that lay upon 


a Stall hard by, and flung at him, which miſſed him, 
but hit another and killed him: He was indicted upon 
the Statute of ſtabbing. Reſolved, he was not within 


that Statute, but guilty of Manſlaughter at Common- 


Law. I concur with that Judgment, that it is not 


within the Statute of Stabbing,” for it is not ſuch a 


Weapon, or Act that is within that Statute, neither 


could be found guilty of Murder, but only of Man- 


as 0 for the Indictmept was for no more. "up 
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| the Indictment bad been for Murder, I do [think that 
che Welſhman ought to have been convidted thereof, 
tor the Provocation did not amount to that Degree a8 

to excite him deſignedly to deſtroy the rr chargure 


it him. 
3. Thirdly, if one Man be eroſpiliting 
d breaking his Hedges or the like, and the Owner, 
or his Servant ſhall, upon Sight thereof, take up an 
Hedge · ſtake, and knock him on the Head; that will 
be Murder, becauſe it was a violent Act, beyond the 
Proportion of the Provocation, which is. ſufficiently 
juſtified by Holloway's Caſe, who did not ſeem to in- 
tend ſo much the Deſtruction of the young Man that 
ſtole the Wood, as that he ſhould endeavour to break 
his Skull, or knock out his Brains, yet uſing that vio- 
lent and dange rous Action of tying him to the Harle's 
Tail, wo him guilty of Murder. 

Af a Man ſhall ſee another ſtealing his. Wood, he 
cannot juſtify. beating him, unleſs it be to hinder him 
from ſtealing any more (that is) that notwithſtanding 


he be forbid to take any, he doth proceed to take 


more, and will not part with that which he had taken. 
But if he deſiſts, andthe Orner or Woodwerd Pose 
him to beat him fo as to-kill-him, it is Murder. 

If a Man goes violently to take another Man's 


Goods, he-may beat him off to reſcue. his Goods, but 


if a Man hath done a Treſpaſs, and is not continuing 
in it ; and he that hath received the Injury ſhall there- 
upon beat him to a Degree of killing. tb Murder, 
for it is apparent Malice; for in that Caſe he ue 
not to ſtrike him, but is a T reſpaſſor for ſo doing. 

4. Fourthly, if a Parent, or a Maſter be — 
to a Degree of Paſſion by ſome Miſcarriage of the Child 


or Servant, and the Parent or Maſter ſhall-proceed to 


correct the Child or Servant with a moderate 'Wea- 
pon, and ſhall by Chance give him an unlucky 9 | 
0 


upon . | 


f 
5 


1 
7 
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much ſtronger Caſe than this at Bart. 
. Firſt, Gray was working honeſtly and fairly at 
his Trade, and juſtly calling to his Servant for an AG 
count of his Buſineſs; this Miſcreant was in the tua 
Violation of all the Rules of Hoſpitality, . 

2. Secondly, Gray's Action was Right, as to the 
ſtrileing his Servant by Way of Correction; but the 
Error was in the Degree; being too violent, and with 


* 
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nels, aud returving a f 


bag be e. As a Cudgel, in the Correction 


dearour to force bis Entrance, to compel that other to 


The like in obſtinate — perverſe Children, 
are er to Parents, my when, found in i 


ig thereby io chaſtifng Kader: Child, 


that is uſed, be of a Size, or if Ci be thrown 
hom and Batnped x 1 80 laid the Lord Bride 


and quſtice 8 e en ee k. er 


ſeveral Circuits 

101. If a Man upon a ſadden. Diſappointmen at by ano- 
then ſhall re ſart violently; to that ather der Nane lane 
to expoſtulate with him, and with his Sword ſhall en- 


his Promiſe, or otherwiſe to comply with his 
andthe Owner ſhall ſet himſelf in Oppoſition 
oy «ne and be. ſhall paſs at him, and kill the Owner 
of the Houſe, it is Murder, 2 Roll. Rep. 460. Clement 
againſt. Sir Charles. Nunt, in an Appeal of Munder. 
Tha Caſe was, that Cement, had promiled a Dog to Sir 
Gharles Blunt, and being requeſted accordingly to deli- 
ver him, refuſed, and beat the Dog home to his Houſe ; 
at uhich Sin Gharles, Blum fetched his Sword, and came 
to Clement's, Houſe ſor the Dog, Clement ſtood at the 
Door, and reſiſted his Entry; Blunt thereupon, kills 
Clewers. |. The Jury were merciful, and faund this Fact 
. eee Dodde- 


ridge 


* & 
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— was Murder. But the 
Lo Chief Juſtice as a little tender in his Direction 
1180 dhe * 1 this Reinark;, that it 
| was not 9 that 
Cent: = 24 bbs Houſe, and that 
Blunt attacked KR to <7 5th it. It was without all 
Queſtion Murder, though of a ſudden Heat, for there 
_ was no Aſſault made by Clement upon him, nor any of 
his Friends, but all nan 
Charles Blunt's Side. Qt PH | | 
"Hori: fn theſe Fares ſhewn whar is not Pro 
vorcation ſufficient to alleviate-the Act of Killing, ſo 
as to reduce'it to be but a bare Homicide. Iwill now, 
ſecondly, give ſome particular Rules, ſuch as are ſup- 
ported by Authority and general Conſent,” and ſhew 
— are always allowed. o be ſufficient Were 


22 "Firſt, if one daes upod angry Work Oui als 
an Aſſault upon another, either by pulling him by the 
- Noſe, vr filliping him upon the Forchead, and he that 
is ſo aſſaulted ſhall draw his Sword, and immediately 
run the other through, that is but Manſlaughter ; 1 for 
the Peace is broken by the Perſon killed, and with an 
Indigpity to him that received the Aſſault. Beſides; 
he that was ſo affronted, might reaſonably-apprehend, 
that he that treated kim in that Manner my ah hare 
ſome further Deſign upon him. 

"HP here is a Caſe in Stiles 467. Buekney's "Caſe. Buck 
ner was indebted, and B and C came to his Chamber 
upon the Account of his Creditor to demand the Mo- 
ney, Y took a Sword that hung up, and was in the | 
Seabbard, and ſtood at the Door with it in his Hand f 
undräwn, to keep the Debtor in until they could ſend | 
fora Bailiff to arreſt him; thereupon the Debtor took | 
out a Dagger which he had in his Pocket, and-ftabbed g 


I, This was a e adjudged only Man- 
ſlaughter, 
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Es for the Debtor was mina ndimprifo 
injuriouſly" without any Proceſs of Lau and though 


within the Words of the Statute of Stabbing, yet * 5 


within the Reaſon of it. 


* 2; Scotty," if a Min's Fijend be afflied by an-. 


ther, or engaged in a Quatrel that comes to Blows 
and kei the Vindication of his Friend, ſhall; on 4 
ſudden, take up a miſchievous Inſtrument and = his 


Friend's Adverſary, that is bur Manſlaughter.” If two 


be fighting together, and a'Friend of the one Bok up 
a Bowl on a fudden, and with it break the Skull of his 
Friend's Adverſary, of which he died, that is no more 
than Manſlaughter. So it is, if two be fighting a Duel, 
though upon Malice prepenſed, and one comes up and 


takes Part with him, that he thinks may have the Diſ 


advantage in the Combat, or it may be that he is moſt 


affected wo oo. knowing of the Malice, that K. but 


3. Thirdly, if a Man perceives another by Forde to 
be injuriouſly treated, preſſed, and reſtrained" of his 
Li ; the Perſon abuſed doth not complain; 
or call for Aid or Aſſiſtance; and others out of Com- 
paſſion ſnall come to his Reſcue, and kill any of thoſe. 
chat ſhall ſo reſtrain him, that is Manſlaughter, 18 


C. 2. adjudged in this Court, upon a ſpecial Verdict 


found at the Od Baily, in the Caſe of one Hugett, 8 


Car. 2. A and others in the Time of the Dutch War, 


without any Warrant, impreſſed B to ſerve the King: 


at Sea. B quietly ſubmitted, and went off with the 


Preſs- maſters: Hugett and the others purſued: them, 


and requirec a Sight of their Warrant; but they ſhew- 


ed a Piece of Paper that was not a ſufficient Warrant: 


Thereupon Hugett with the others drew their Swords, 
and the Preſs-maſters theirs, and ſo there was a Com- 


bat, and thoſe who endeavoured to reſcue: the Preſt>. 
man, killed one of the pretended Preſs-maſters. This 
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" „ for when the Liberty of one 
8 hon it affecds all che rest: It in a Pro- 
vocation. t Ul Poople, a being of H} Example and 
ious Conſequence. All the Judges of the King's- 
Land . Keipng, Twijten, Wyndham, and, Moreton, 
| were of Opinion, that it was Murder, becauſe he med- 
Jauch in a Mager in which he was not concerned: But 
| 1 eight Judges of the other Courts-conceived it 
ter, u e te Jodgn of Oe Lig 
and: gave Judg 
4. 2 P 
nate; Man's Wife, if che Huſhand ſball ſtab the 
Adulterer, or knack out his Brains, this: 1 4 
8 
is the ion of Property. 
16 Thief come to rob another, it is lawful. to kill 
| bins... And if 4 Man comes to tab 4 Man's Poſterity 


and his Family, yet to kill him is Manſlaughter, ON 1s 


the Law, though it may ſeem hard, that the Killing in 
one Caſe ſhould . 
Leviticus, 10 Ver. F one committed: Aduitery with 
his Neighbour*s Wife, even; be, 5 and 
the Aduitrefs, ſpall be put 10 Death, ſo that a Man 
cannot receive an higher Provocation. But this Caſe 
beats n Proportion with thoſe Caſes that have been ad- 
Judged to be only Manſlaughter, and therefore the 
Court being ſo adviſed, doth. determine that Man- 
Fridge is guiſty of Murder. More might be ſaid upon 
8 this may at preſent ſuffice to ſet the 

in its true Light, to ſhew how 
neceſſary it is to apply: the Law to exterminate ſuch 
noxious Creatures. * this, Conviction, the Court 
did direct that Proceſs ſhould be iſſued againſt Maw- 
3 proceed wonnen K 
pot mc Is 
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late Lord Chief Juſtice of his Majeſty's Court 


— * r Aa 


| on * Armſtro e The King 


Time his Lordſhi 


on the fifth Day of March, Yor TM 


| at the Lord yl N 


| tht immediately upon 9 Jaltice Hol' 


OC *9 43 „ 
Juſtice” I/ pubs 
FA eh CESS ——— Dy bo 


AN 


Charles the —— with 2 * i 
Peace, and others, collected by Sir John Keyli 


the 
on e ah the Ras o 


* 1-14 hurl, 49. „ 


ſat in Court. : | 
[He mane Ave, Da fa Rk es 
of Cler m the County: ex, Baronet; 
whom he left without Iſſue, and * A. N 
in the Afternoon, at his Houſe 2 4 
long lingering Illneſs, in the fxty-ecg NG To Year of his 


Age; and was ſucceeded by Sir Thomas 0 Parker, Knight, 


her Majeſty's youngeſt Serjeant at Law, who was ſworn 
into the Office the 1 3th of the faid Month of March, 


RED Lan; N . By Remarkables ofthe Year mm 


2 


. N 


in large, in P. 47. 
it at large, in P. 85: 
263, 


4 Mod. Rep. 11 Vol. 


; * She died, : buried eee 
Folk. Lo Nw? Meal ah 2585 155 1 e 


71942 18 4 5 voi r. | 
5 Riym. Rep. 2 Vol 4 ir 276. 
Tind, Contin. Rap. Hig. Engl. 401 P. Mod, Rp * 


Lord . &c. Mod. Rep. as above. Collins's Peerage of 
England, 3 Vol. P. 493. Gare. No, 4665. Biſhop Burnet lays, 
Death, Parker 

Was 


— — — 


— ey vi 
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Affairs put her on acting the Part of one that was p 
Scene, yet ſhe diſſiked it all, and would take the firſt Occafion to 
ſnew it.  Burret's Hiſt. of his own Times, 2 Vol. P. 543 
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prd Chief Juſtice Helis Remains lie n in 


3 the Pariſh Church of Redgrave in the County of Sufs 
folk, under a moſt ſumptuous marble Monument, up- 


on which there is a Figure of his Lordſhip in full Pro- 
ion, in his Robes of Chief Juſtice, in a 


air, an n him the WY poet 


8 Fu . o » © 


M. S. 
p JOHANNES HOLT, \Equics Aur. 


2 Angliæ, in Banco Regio, 
r xxl Annos continuos, 


CcabTFALIs JUSTITIARI, ._.. 5 * 
/ | Gulighno Regi, Annæq; Regine, * 580 
Conſiliani perpetui, Feit 


Libertatis, ac Legum Anglicarum eta if 


©. ASSERTORB, Vindicis, Cuſtodis, 
Vigilis, acris, et intrepidi, 
Rolandus Frater unicus, et Hæres, 

; Optime de t merito, ne 

if Poſuit. e 


1 1 


Dieduni vie. MDCCIX, ſublatus 3 REI 


Natus xxx Decembris, Anno MDC XLII. 


Bot ſoon after a much more durable Monument than 
as was erected to his Memory; for his Lordſhip's 


Integrity and Uprightneſs as a Judge were celebrated 
n riters of the Age 8 
deitked 


was made Lord Chief uſtice. This gent promotion (fays Bur- 


net) ſeemed an evident Demonſtration of Queen Aue approving 
the Proſecution againſt Doctor Sachevere! ; none of the Mana- 
Fr had treated him ſo ſeverely as Parke had done; yet ſecret 
iſpers were very confidently der about, that though the Queen's 
with this 


3 Le Neve's Monument. Anglican. P. 168. 
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terized for inimitable ones) the Monument alluded to; 
is Ne. 14 of the Tatler; it has been obſerved, and ve- 
ry jyſtly too, that moſt of the Papers publiſhed in the 
Tatlers, Speftators, and Guardians, are written on Sub- 
jets which never vary, but are and will be for ever 
the ſame in all Ages, and in all Countries that the 
Reader therefore may judge, whether the Taler refer- 
red to is not one of that Sort, it is here inſerted at 
Karge, and is as follows: 18745 
It would become all Men, as well as me, to lay 

before them the noble Character of Verus the Magi- 
ſtrate, who always ſat in Triumph over, and in Con- 
tempt of Vice: He never ſearched after it, or ſpared 
it when it came before him: At the ſame Time, he 
could ſee through the Hypocriſy and Diſguiſe of thoſe, 
who have no Pretence to Virtue themſelves, but by 
their Severity to the vicious. The ſame Yerus was, 
in Times long paſt, Chief Juſtice (as we call it a- 
mongſt us) in Felicia. He was a Man of profound 
Knowledge of the Laws of his Country, and as juſt 


an Obſerver of them in his own Perſon. He.confi- 


dered Juſtice as a cardinal Virtue, not as a Trade for. 
Maintenance. Wherever he was Judge, he never 
forgot that he was alſo Council, The Criminal before 
him was always ſure he ſtood before his Country, and, 
in a Sort, a Parent of it. The Priſoner knew, that 
though his Spirit was broken with Guilt, and incapable 
of Language to defend itſelf, all would be gathered 
from him which could conduce to his Safety; and that 
his Judge would wreſt no Law to deſtroy him, nor 
conceal any, that could fave him. In his Time there 
was @ Neſt of Pretenders to Juſtice, who happened 10 
' be- employed; to put Things in a Method for being ex- 
amined before him at bis uſual Seſſions : Theſe Ani- 
mals were to Verus, as Monkies are to Men, ſo like, 
that you can hardly _ them; but ſo baſe, that 

3 you 


{ 118 ) N 
are dfbamed of their Fraterwity. It grew a Phraſe, 
| 9 — would do Joſtice on the vue? That cer- 
tainly would Pers. 1 have ſeen an old Trial where 
he fat Judge on two of chem: one was called Trick- 
Track, the other : One was a learned 

of Sharpere the other the Quickeſt of all Men Sher 
ing out a Wench, STrick-Track never 1 
N but was a Companion to Cheats: 1 
d make Compliments to Wenches of Quality, bur 
certainly: commit poor ones. If a poor Rogue wanted 
a Lodging, Trick-Track ſent him to Gaol for a Thief: 
If a poor Whore went only with one thin Perticoar, 2 rar- 
Fit would impriſon her for bring looſe in her Dreſs. 
Theſe Patriots inſeſted the Days of Verus, while they 

alternately committed and releaſed” each others Priſon- 
ers. | But Veras regarded them as Criminals, and al- 


Te wn upon Men as they ſtood in the Eye of 


ce, without reſpecting whether they fat on the 
h, or ſtood at the Bar.“ 

- His Lordſhi Sho Giza of « very; eahfidgultle red 
n Furt of which he purchaſrd of 3 
Redgrave in premier Baronets of England 

what Manner his Lordſhip was pleaſed to di — 
— 14 be ſeen in 


ihe following Ade of bis Lordhip's Will wn 
Codiciks. 
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ASSFRACT of Lord Chief Juice 
_HOLT's WII. and Copt- 
cis, Ge. = 


IR JOHN HOLT, Kni ight, Lord Chief 10 
ſtice of the 0 of Queen Benth at Woftminſter, 
ueen Ame, by his laſt Will and 
re the 4th of September, 
1908, — Win former Wills, and after reciting, 
that he had by Deed, out of his Manor of 
and other his Manors and Hereditaments in the Coun- 
of Suffolk, made one Demiſe to Truſtees, to ſecure 
his Wife the yearly Sum of 7007. for ſo long Time 
as ſhe ſhould live; he did, by his faid Will, ratify and 
confirm che ſaid Deed in as large a Manner as/was 
therein expreſſed, and (ſubject unto the faid Charge) 
he deviſed all his Mahors, Meſſuages, Lands, Tene- 
ments, and Hereditaments in the ſaid County of of 


jolt and likewiſe in Bray, in the County of 
and of Neyſton, nd ieee, in the Comics ef Fin 


ford and Cambridge, and each of them, and jn'Tilby, 
or Elſewhere, in the County of Norfolk, and in the 
City of Oxford, in the County of Oxon; and all other 
his Lands and Inheritance whatſoever and whereſoever, 
to his Brother Rowland Holt, for, and during his Life, 
withour Impeachment of Waſte, and from and after 
the Determination of chat Eſtate, to William Longue- 

ville, of the Inner Temple, Landon, Eſq; and Silvefter 
Peryt, of Barnard"s-Inn, London, Gentleman, and 
their Heirs, during the Life of his ſaid Brother in Fruſt, 
to preſerve the contingent Remainders therein, after 


deviſed, from *— but to permit his ſaid Bro- 
Nr 4 


ther 
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ther to take the Rents and Profits thereof, to his own 
Uſe for his Life, and from and after the Deceaſe of his 
faid Brother, to Jobi Holt {his eldeſt Son) for his Life, 
without Impeachment of Waſte, and from and after 
the Determination of that Eſtate, to the faid William 
Longueville and Silveſter Petyt, and their Heirs, during 
the Life of the ſaid John Holt, in Truſt, to preſerve 
the contingent Remainders therein, after deviſed, from 
being barred, but to permit the ſaid Jobn Holt, to take 
the Rents and Profits thereof to his own: Uſe- for his 
Life, and from and after the Deceaſe of the ſaid. Jobn 
Holt, to the firſt and every other Son and Sons of the Bo- 


dy of the ſaid Jobn Holt, to be begotten ſucceſſively, and 


the Heirs male of the Body and Bodies of ſuch firſt and 
other Son and Sons to be begotten ſeverally and reſpec- 
tively ; the eldeſt of ſuch Sons, and the Heirs of 
his Body, to be begotten, being always to be preferred 
before the younger of ſuch Sons, and the Heirs male of 
his and their Body and Bodies iſſuing. And in Default of 
ſuch Iſſue, the Teſtator deviſed all his ſaid Eſtates in like 
Manver, to Thomas Holt (ſecond Son of his ſaid Brother) 
and in Default of ſuch Iſſue, the ſaid Teſtator further 
deviſed all his faid Eſtates in like Manner to Rowland 
Holt (third Son of his ſaid Brother) and in Default of 
ſuch Iſſue, to Henry Holt (fourth Son of his ſaid Bro- 


tber) and in Default of ſuch Iſſue, to all and every 


other the Sons of his Brother the ſaid Rowland Holt, 
and the Heirs male of their ſeveral and reſpective Bo- 
dies, lawfully iſſuing the elder of ſuch Sons, and the 
Heirs male of his Body, being to be preferred before 
the younger of ſuch Sons, and the Heirs male of their 
Bodies reſpeRively. And in Default of ſuch Iſſue, the 
faid Teſtator further deviſed all his ſaid Eſtates in like 
Manner to Edward Leman (Son of his Siſter. Leman) 
and in Default of ſuch Iſſue, to John Levett (eldeſt 
Son of his Siſter Level) nd for Defaul of ſuch Iſſue, 10 
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Richard Lever. (ſecond Son of his Siſter Læveit) and i in 
Default of ſuch Iſſue, to his own right Heirs for ever. 
And if all his Brother's Iſſue male ſhould fail, ſo as 


the ſaid Suffolk Eſtate, or the capital Meſſuage of Red- 


grave, and the Manor of Reagrave (Part of the ſaid 
Suffolk Eſtate) ſhould come to and be veſted in the ſaid 
Edward: Leman, or any his Iſſue male, or in the ſaid 
John Levett,. or any his Iſſue male, then he willed, 
that when, and as be and they ſhould come to and be 
in Poſſeſſion of the ſaid Suffo/k Eſtate, or the ſaid ca- 
ital Meſſuage of Redgrave, and Manor gf Redęrave, 
Virtue of his Will, ſuch of them, who from Time 
to Time, ſhould ſo be in Poſſeſſion, ſhould uſe the 
Name of Holt only, for his and their Sirname : The 
Teſtator further willed, that his Brother, and each, 
and every other of the Perſons therein before made Te- 
nants for their reſpective Lives, and who ſhould, by 
Virtue of his ſaid Will, thereafter be made Tenants 
for their reſpective Lives, of any other Hereditaments, 
when, and as in Poſſeſſion of any of the Manors, Mef-, 
ſuages, Lands, and Hereditaments, of which they 
were to be but Tenants for their Lives . by 
Virtue of his ſaid Will, ſhould, and might, by any 
Writing indented and executed before two or more 
Witneſſes, from Time to Time, Leaſe all, or any Parts. 
of the ſaid Hereditaments, for any Term or Term 
of Years, not exceeding one and twenty Years, provid- 
ed that no ſuch Leaſe was made diſpuniſhable of Waſte, 
nor made to commence in Remainder or Reverſion, 
and ſo as there was reſerved yearly, during the Conti- 
nuance of every ſuch Leaſe, the beſt improved Rent, 
. which at the Time of making thereof, could, or might 
be gotten. for the ſame, without taking any Fines for 
| making thereof. And the Teſtator willed, that every 
of bi Brother's, Sons, and the ſaid Edward Leman, 
Join Leveth, and Richard Levett, when, and 12 
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ſhould be in Poſſeſſion of any of the Premiſſes limited 
to chem for their Lives reſpectively as aforeſaid, and 
when, and as they ſhould be in Poſſeſſion of any other 
the Premiſſes as thereafter might be limited to them 
reſpectively for their Lives, by Virtue of his ſaid Will 
ht, and ſhould have Power and Authority for, 
in Reſpe& of every one thouſand Pounds, which 

every Woman whom he and they reſpectively mould 

marry, ſhould bring or ſhould have brought as a Mar- 
riage Portion, to ſettle as, and for a Jointure, upon 
every ſuch Woman, Lands, Tenements, and Heredl- 
taments, of the Value of one hundred Pounds per Au- 
num, for, and during the Term of every ſuch Wo- 
man's Life, to commence from, and after the Decreaſe 
of them who ſhould fo ſettle any ſuch Jointure, and 

fo for more and for leſs. The Teſtator deviſed to the 
ſaid William Lonoweville and Silveſter Peiyt, —— he 
made Executors of his Will,) their Heirs, tors, 
and Adminiſtrators, all ſuch real and ial Eſtates 
as were or ſhould be in Mo to him, or to any 
Perſon or Perſons in Truſt for him; and all Moneys 
which 1 be due and owing to him at his Deceaſe, 

| Securities by Bond, Mortgage, Judgment, ot 
4 The Teſtatsr direed his funeral Char- 
Ses, Debts, and Legacies, 0 be paid, and to be buried 
at Reu ; his Funeral to be ordered as his Wife 
mould direct, as privately as could be with Decency. 
And to his Wife he deviſed two hundted Pounds of 

lawful Money of Great: Brilair, to be paid her out of 
the Arrears of Rents and Intereſt that ſhould be due 
to him when he died, and fo ſoon as might be after 
his Deceaſe ; and he deviſed to her alſo, the Sum of 
2100). of like Money, ſecured by the Mortgage of 
Mr. S. made to him and her; the Sum of 600/. 
of like Money, ſecured to m and her by Sir P. B. 
on Mortgage, and 3001. more of like Money, 12 * 
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ſhould | 
ther ſhould be paid by his Executors and Truſtees, ſo 
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the firſt Payment to be made at ſuch of the faid Feaſts 


OC z 
he had put out a3 bis own Money, and for which the 
had his Note. And- he gave to her all her wearing 

pparel, and. Linen, and all the Jewels, Necklaces, 
es, Ri Plate, Pictures, and Linen, and 
hkewife the Houſhold-Goods, which he ſhould have 
at the Time of his Death in the Houſe where he lived 
in Bedford-Row, or in any other Houſe which he ſhould 
dwell in, except what ſhould be in and about his Houſe 
at Redgrave ; and allo fuch Coach and Horſes as ſhe 
e uſed during his Life. He directed his Bro- 


much per Am, out of his perſonal Eſtate, as during 
his Wife's Life ſhould, and might make up the Reſi- 


due of the-Rents and Profits of his Eſtates in Suffolk, 


and elſewhere, deviſed to. him for his Life, the yearly 
Sum of 1000. of like Money, over and above all Par- 
hament and other Taxes and Charges whatſoever. The 
Teftator further deviſed to his Siſter Leman, 200l. a 
Year of like Money for her Life, to be paid her by 
half-yearly Payments, from the Time of his Deceaſe, 
that is to ſay, at the Feaſt of St. Micbael the Archan- 
gel, and of the Annunciation of the Bleffed Virgin, 


2s ſhould firſt and next happen after his Deceaſe. To 
his Siſter Leve/t, he deviſed the Sum of 200). of like 
Money, to be paid her within one Year after his De- 


ccaſe. To his Executors he gave 50l. of like Money 


apiece. To the Poor of the Pariſh where he ſhould 
be buried, he gave 501. of like Money. To Mr. 
Fobn Ince; and to Robert Hyde, Joſeph Maſon, and 


| Edward Ventris, he gave twenty Pounds of like Mo- 


ney apiece-for-Mourning 4 and his Will was, that the 
Rents and Profits of all his Manors, Lands, and Te- 
nements, and all ſuch {ntereſt-Money as ſhould be duo 
when he died, (his Debts, Legacies, and funeral Ex- 
pences being firlt paid) and all „ 
n In 
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1 
ſhould accrue after his Death (over and above the 
1000. per Amum, to be made up as aforeſaid to his 
Brother) ſhould be, by his ſaid Truſtees, diſpoſed of, 
at Intereſt; until, from thence, the Sum of 50001), 
ſhould be raiſed for his Brother's Daughters, and 
younger Sons, in Manner as was therein after expreſſed 
(that is to ſay) the ſaid 7oool. ſhould be divided a- 
mongſt his aid Brother's Daughters, and younger 
Sons, in equal Proportions, and be ares and payable 
to the Daughters, at their reſpective Days of Marriage, 


or Ages of 21 Years, which ſhould firſt happen. And 


to the younger Sons, when they ſhould reſpectively 
attain their Ages of 21 Years, or ſooner if his Execu- 


tors and Truſtees, or the Survivor of them ſhould 


think fit, for the Good of any of the younger Sons, to 
have his or their Portion or Portions, or Part of the 
ſame to be paid ſooner; as for placing any of them out 
Apprentices, or otherwiſe. And the Intereſt or Pro- 
ceed of the ſaid 7000. after ſuch Time, as the ſaid 
Sum of 7000. ſhould be raiſed, the Teſtator direc- 
ted to be paid, to for and among the ſaid Daughters 


and younger Sons of his Brother, for their Maintenance, 


in equal Proportions, until their Portions reſpectively, 
ſhould become due and: payable as aforeſaid, and if 
2 his ſaid Brother's Daughters, or younger Sons, 

Id die before their Portions became payable, then 
he directed the Portion and Portions of her, him, or 


them, ſo dying, to go and be together with Intereſt 


thenceforth to be due for the ſame, to the Survivors 
of the ſaid Daughters and younger Sons equally, - He 
deſired that his Executors and Truſtees ſhould be al- 


| lowed all their Expences and Charges occaſioned by 


their being his ' Truſtees and Executors. He impow- 
ered them to make ſuch Agents under them, from 
Time to Time, as they ſhould: ſee needful, with rea- 
ſonable Allowances. * And he willed, that they ſhould 

] not 
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not be anſwerable one for another, and by no Means 
2 involuntary Loſſes, or the Miſ e of any Per- 
ſon or Perſons: whom they, or either o _ ſhould- 
uſe or truſt in the . wh returning, keeping, or 
Payment of any the Monies which ſhould belong unto 
thoſe Truſts which he had repoſed in them The Uſe 
of the Houſhold Goods and Furniture which he-ſhould 
have in or about his Houſe at Redgrave, he direc- 
ted ſhonld, from Time to Time go with the ſaid 
Houſe, m his Brother to his Son, and Sons who 
was and were to ſucceed in the Enjoy ment of the ſaid 
Houſe z and, likewiſe, to the ſaid Edward Leman, 
Jobn Levett, and Richard Levett, as they, or any of 
them ſhould ſucceed in the Enjoyment of the ſaid 
Houſe. All his Books, whether manuſcript or printed, 
he 2 to his Nephew:7obn Holt, and eſired 
the fam& migh reſerved in his Family. And he 
alſo deſired, - — the Reſt, and Reſidue of his Mo- 
nies and perſonal Eſtate (which ſhould be on Securities 
when he died) ſhould be continued at Intereſt, until 
Purchaſes were made, and as his Executors aud Tus 
tees aforenamed, or the Survivor of them ſhould, from 
Time to Time, think good, and that the ſame ſhould 
be laid out and diſpoſed in the Purchaſe of Lands and 
Tenements of Inheritance by his ſaid Executors, or 
the Survivor of them, as ſoon as convenient. And he 
directed that the ſame ſhould be ſettled on the ſame 
Perfons, and to and for the ſame Uſes, Eſtates, and 
Purpoſes, and with the ſame Powers and Authorities 
as his Manor of Redgrave, and. capital Meſſuage of 
Rederave, and other Lands and Hereditaments were 
therein before limited. N. 

The ſaid Teſtator, by 2 Codieil co his Will, bake 
even Dare therewith, did further deviſe unto his Bro- 
ther, the abovenamed Rowland Holt, all the Profits of 
the Chief Clerk, for inrolling of Pleas in the Court of 
Queen s- 


_  mencered this lnceratiibarein, 


ö 


(uleman was joint Clerk with his faid Brother 


— rr l * 
Cileman, Gent. ſuch annual Sum as ſhould be reaſon- 
able lor his Care and Pains, TIE 
By « ſecond Codicil 2 his aid Will dated 20th of 
© December, 1709, after * 4 
. dorſement upon his ſaid W 7 Arts nn 
ther, Rowland Holt, all the Profits of — — 


15 


of inrolling of Pleas in the Court of Queen s. Bench, the 
ſaid Roruland Holt, allowing to Robert Coleman, Gent, 
ſuch-annual Sum as might body] qe tg an 


and Pains ;, and alſo reciting, that che ſai 


Robert 
for in- 


rolling of Pleas, and the ſaid Robert Coleman 
was admitted into the Place 


the ſaid Sir John. Holt, did pc diſannul, 
malte void the Allowance to be by his 


made to the ſaid Robert Colman ; and he did 
order, that his ſaid Brother ſhould allow unto the ſaid 
.* Edward #eutris, ſuch annual Sum of Money as mi 
de reaſonable for his Care and Pains, in and about 
| Executionof the ſaid Office of Chief Clerk. - 
The abovenamed Sir Jobn Holt, by a third Codici 
to his ſaid Will, dated 23d of February, 1709, did 
further deviſe unto his ſaid Brother, the abovenamed 
Rowland Holt, his Executors and Afigns, all the Pro 


fits of the Chief Clerk, of inrolling of Pleas in the 


abovementioned Court of Queen's-Bench (he and they 
and allowing as abovementioned) for and dur- 
ing the Lives of his ſaid Brother, and of the above 
named Edward Yentvis, and of the Survivor of them; 
and be did thereby republiſh his Will. 

The ſaid Sir John Holt, did, by a fourth Codicil 


dated 24th of February, 1709, appoint, that _ 
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his perfonat Eſtate, ſhould be paid for ſuch Mouming e 


his Wife ſhould thin fit to give to any of his. Re 


not exceeding Nephews and:Neices. - He did thereby, 
ive to the Pariſh of St. Andrew Holborn, wherein be 
It, twenty Pounds, to be uu to the Church- 

or the Benefit of the 


Wardens of the ſame Pariſh, 
Poor therein. And he willed, that his Wife. ſhould 
ak. end diſpoſe of ſo many Mourning Rings to 
Perſons, and. of ſuch. Value ſuch Rings ſhould be, 
ſhe. ſhould think fitting, which, with the ſaid 20/. 
uld alſo be paid by, and out of his perſonal Eſtate, 
And he did thereby, give unto * Knightly Dazvers, 
Eſq; to be paid out of. his perſonal twen 


| Gujneas, as a Token of his Reſpect to him, whi 


be. would ſooner have done, had he had an Opportuni- 


$ . He willed, that the Agreements, if any, made by 
X B. Eſq or which ſhould be made hy him, with any 


his Tenants in Sufßalt, ſhould ſtand and be per- 


1 1 and that the ſaid Writing ſhould be taken as 


Part of, and a Codicil to his Will. | 
The faid Sir Jabn Holt, by a fifth, Codicih, dated 
zit of March, 1709, to be added to his Will, and 


which he deſired might be taken for, and as Part. of 


it; to all ſuch Servants as attended him in his Sickneſs 
he gave Legacies, which he directed to be paid ſoon 
after his Deceaſe; and to each of them he gave five 


Pounds apiece for Mourning, His Will was, that for 


one calendar Month, next after his Deceaſe, his do- 
meſtic Servants might be maintained at the Executor's 
Charge. To T. P. he gave five Pounds, and five 
Pounds. for Mourning. To R. B. Eſq; he deviſed 
ten Pounds for Mourning. To Mr. J. H. he gave 


ten Pounds, To his Executors he left mand, © 4 


* He was the Author of the Abridgment, which he dedicated 


to the Chief Juſtice. 


—— 
- 
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N. B. His Lady, and one of Bis Kaltes and Exell 
tutors, were the only two Witeſſes to this Codicil., 
Onavo Die Meni Juli Anno Duni milleſimo ſedtin- 

genigſim decimo emanavit Commiſſio Roberto Raymond, 


| n Solicitatori Generali Dnæ noftre Reginæ et Ed. 


wardo Ventris, Arm. ad admin rundum Bona, Jura, 


Credita, pra bonorundi Viri Di Johannis Holt; 


Militis Capitalis Tufticiarii Domine naſtræ Regine ad 
2 cordm ipſd Regind tenenda aſignati Defti baben- 
tis, &c, juxta Tenorem et Effetlum Teftamenti et quingut 
ow” guſdem af 50 undi co quod Guillielmus Lon- 
Arm. et Silveſter Petyt, Generoſus, Executores 
2 475 7 eftamento difti Defuncli nominat. Oneri ns 
tronis eorundm Teſtamenti et Codicillorum expr 
cigverint de bene et fideliter adminiſtrando ap ad ſanc- 
ta Dei Evangelia jurata Dna Anna Holt, Vidaa Ke 


Lela dif; Defuntti et Lepataria in difto Teftamento nomi- 


- nata noflris Amis. cum ditto Teftamento ammexo Prius 


renunciante prout ex Afis Curie liquet. 


On the b Day of March, 1745, Adininiftiation 
in with the Will and kve Codicils annexed) of the Goods, 
attels, and Credits of the ſaid Sir Joby Holt, de- 


ceaſed, left unadminiſtred by Robert Raymond, Eſq 
her late Majeſty ' Queen Anne's Solicitor General 
terwards Robert Lord Raymond, late Lord Chief 


b his Majeſty's Court of King'sBenc) and 5 


ward Ventris, Eſq; now alſo reſpectively deceaſed, was 


granted to Thomas Thurſton, Eſq; the lawful Attorney ' 


of Rowland Holt, Eſq; the great Grand Nephew and 


Heir at Law of the aid Sir Fobn Holt, deceaſed ;' and 


as ſuch the reſiduary Legatee ſubſtitured in the ſaid 
Will, for the Uſe bony Benefit of the ſaid Rowland 
Holt, now at Rome (for that Wi!liam Longueville, Eſq; 


and Suveſter Petyt, the Executors, named in the ſaid 


Will, formerly renounced the Execution of the ſaid 


| Will and Codicils, and Dame Ann Holt, Widow, the 


Relict 


* 
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bei 
Gn the find Day 


at Rome, bein 
Death of che 
The laſt mentioned Rowland Holt, one of the 


tis: 


heli bf the faid deceaſed and 
the faid Will; alſo 


been firſt ſworn 
— Se. 


1 


Legatee 

renounced, Letters of Ad- 
niniftration (with the faid Will and Codicils annexed 
of the Goods f the ſaid deceaſed; the ſaid Thamas 
firſt ſworn duly to adminiſter. | 

of December, 1762, Admiſtra- 
tion, with the Will, &c. [as before} of the Goods, 
Chatteks, and Crdddits of the 
Job Holt, Knight, late Lord Chief Juſtice of her late 
Ann's Court of Queen's-Bench, 
ſed ; left unadminiſtred by Robert R 17 
terwards Robert Lord Raymond) and Edward entris; 
Eſq now 'alſo reſpectiyely deceaſed, was granted to 
Rowland Holt, Eſq; the Grand Nephew; Deviſee in 
Tail and as fact the refidiaryLega ——— inthe 
ſad Will, having 
(for that William 
and the Letters of N (with the ſaid Wi 
and Codicils/annexed) of the Goods unadminiſtred of 
the ſaid deceaſed, 


dul 
3 as before}. 


granted to Thomas Thurſton, Eſqʒ 


Lid Thomas Thurſton, 


3the lawful Attorney < my the ſaid Rowland: Holt, then 
ſed and expired by Reafon of the 


the Chief TJuſtice's Eſtate at this 


ls " 


2 


* 1 


. 


ſent YO of the Shire for the County of rei 
ing 
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Right Honorable Sir 
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* B. The Caſes arc inſered in x Onderf Time 


Zen Aſie, 1693, un x Mar, a cru. 


* * t : 7 '” 


Ti Diſpute was between the Lord of the Mano 
| pk eee cel nmr 
"That the Recical of des wwil nzkCortpel te 
Admirtance, was good Evidence of the Deviſe againſt 
the Lord or any other Stranger. But if the Sur bal 
been en th the Heir of che Copy holder and the De- 
viſce, the Will itſelf ought to have been produced. 
8 . Tü "the feat Draughr uf abe Senna of the 
* Manor of the Admictance as good Eviddnte. 


0171 


At the Si Sirtngs for Midler, Mich 1 * Me 


1 Debt upon Fog by ght by 7. 8. "Sheriff of 
(77 the r of, Se.“ fendant N that 
the e faid Bond was e N. to the Plan- 

tiff for the Office of Under-ſheriff, and that he ws 
Surety in the ſaid Bond; and then he pleaded the 
Stat, of 5 & 6 Edkv. 6. Cap. 16. againſt buying and (el 

ing Offices, Sc. and upon the Trial, A was produced 

as a Witneſs, to give an Account, upon what Occt- 

fron this Bond was acknowledged, c. and the Chief 
Juſtice refuſed to admit A to be a Witneſs, becauſe it 

| ap: 


Lord Raym, Rep. P. 735. | 
> Lord Raym. Rep. P. 733. 


3 an | 

appeared, thar he was privately intrufled by both Pars 

5 ties, to make the Bargain, and keep it Secret. And 
7. A — r 


MI Prius, aber, 6 Wil. & Mar. 1694. 


W - "Whkere 4+ pochte the Intereſt of a Leaſe 75 
ne. Tears, and the Writings were left in the Hands of B 
| an Attorney, to, draw an Aſſignment of; B drew'it, 


be. and it was aled; but B refuſed to deliver it, until 1 
id for it; upon which 4 brought TFover againſt B B 
[anor the Deed : It was ruled, that the Action well lay; 
Mall becauſe B might have an Action for what de deſerved, 
= bop troy tet * - 


Ng At Guildball, Trin. » Wil. 3 3. ins edel 
In Caſe of * foreign Bills of Exchange, the Cuſtom 
that three Days are allowed for Payment of them; 
and if they are not paid upon the laſt of the faid Days, 
the Party ought immediately to proteft the Bill, and 
return it, and by this Means the BE will be char- 
855 But if he does not proteſt the laſt of the * 
1 8, 7 1 ate called 1 Days of Grace; Fats al- 
ough. whom Bill is drawn fai 
3 — will pon. chargeable ; r t it Hall be Wel 
ed his Folly, that he did not proclt, Sc. but if it 
happens, that the laſt of the ſaid three Days is a Sunday, 
00 reat Holiday, as Gbri/tmas Day, &c, upon which 
. oney uſed to be paid, there the Party ought to 
duced menen the Money upon the ſecond Day; and if it is 
Oc. dot paid, he ought to proteſt the Bill the ſaid ſecond 
: Chief] Day; otherwiſe it will be at his own Peril, for the 
Drawer will not be chargeable. Merchants in Evi- 
KS | _ dence, 


——. 
' 8 - 
- — ; 
"OP 

* 1 


«(2 ) 
dent, re the Cuſtom of Merino be e, 
which was approved by the Chief Juſtice. 

2. There is no Cuſtom for the Proteſt of inland Bill 
of Exchange, nor any certain Time aſſigned by the 

Cuſtom for the Payment of them; therefore the Mo- 
ney ought to be demanded in reaſonable Time, after 
it is payable z and then if it is not paid. the Drawer 
will be charged. See the Statute of 9 Vill. 3. Cap. 
15. 

3. If the Indorſee of a Bill accepts but two Pence 
?- from the Acceptor, he can never after reſort to the 
Drawer. 

4. The Notes of Goldſmiths (whether they be pay- 
able to Order or to Bearer) are always accounted among 
1 as ready Caſh, and not as Bills of Ex- 
c 


T he Time of receiving Money ppon a. Gold- 
ſmith's Note is immediately, or elſe it will be at the 
Peril of him who has the Note. He who deliyers over 
the Note will not be charged, if the Goldſmith fail, 
as the Drawer of a Bill of Exchange would be; but the 
Receiver is ſuppoſed to give Credit to the Goldſmith, 
and the Note 1s looked upon as ready Money, payable 
immediately ; and if he does not like it, he ou ti; 

iefuſe it; fb having accepted it, it is at his 
But note, if the Party to whom the Note is delivered, 
demands the Money of the Goldſmith, in reaſonable 
Time, and he will not pay it, it will charge him who 
ve the Note, Heptins & Geary, Hill. 1 * R, 
Caildball 3 | 
6. A Goldſmith's Note, indorſed, is as a Bill of m 
Exchange againſt the Indorſot. * & Lee againſt Ri 
ST: 10h thr tance T 

| | | 7 . t 
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Lord Rahm. Rep. P. 744. Mod. Rep. Val. 7. P. 139.7 A 
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At Cuilaball, Eafter, 8 Wil: 3. 1696. 
A Creditor was admitted to prove his Bond, and 
the Debt due upon it, upon plene adminiſtravit plead- 
ed, he having before received it of the W 
and delivered up the Bond, King fton againſt Grey, 


At the Sitting at Weftminfler, Hil. 9 Wil. 3. 1697. 
ln an : Indictment for a Nuſance, it was ruled, that 
the Building of an Houſe in a larger Manner than it was 
before, whereby the Street became darker, is not auß 
lic Nuſance, by Reaſon of the darkening. The 
King againſt Welb. 7 2229 5 
At Lent Aſſizes at Winchefter, 1697, 9 Wil. 3. 
I A, B, C and E, claim Common in a Place called 
Dale, excluſively of all other Perſons, and the Com- 
mon of A comes in Diſpute, B may be a Witneſs to 
e that A has Right of Common there; becauſe in 
it charges himſelf, viz. he admits another to 
have Common with himſelf ; but if the Preſcription be, 
that all the Inhabitants of Blactacre ought to have 
Common there ; one' of the Inhabitants cannot be a 
Witneſs, to prove that another of the ſaid Inhabitants 
ought to have Common there, becauſe in Effect he 
would ſwear to give himſelf Right of Common there. 
Hockley againſt Lamb. | 7 2 | 


At ſame Time and Place. 
Upon a Trial at N/% Prius, it was ruled, | 
1. That if A « plants a Tree upon the extremeſt Li- 
mits of his Lands, and the Tree growing, extends its 
Root into the Land of B next adjoining, A and B are 
Tenants in Common of this Tree. But if all the Root 
5 h 8 grows 


Lend Raym. Rep. P. 737. 
> Lord Rm. Rep. P. 731. 
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gow ina th Land of 4 though the Boughs over: 
be gots, yet the Branches follow the 
Root, and the Prope me on gs Wk 121 

2, If there bu two Tenants in Common of a Tree, 
and one cuts the whole Tree, though the other cannot 


have an Action for the Tree, yet he may have an Ac. 


tion for the Aer 
one Tenant Ae deſtroys the whole Flig 7 


Pigeons. Waterman againſt Soper. 


At Ps at Guildball, er, Jan, 31, Hil Hil. 
10. V. 3. 1698. e 6-41 


I was ruled upon Evidence in Trial, 

, 1. That if the Goods of A be ſeized upon a Feri 
facias iſſued upon a Judgment obtained againſt A, and 

after the Hine, A become Bankrypt'; this Act of Ban- 

| Kruptcy cannot affect the Goods levied in Execution as 


aforeſaid. * But if A was a Bankrupt before the Seizure, 


and after the Bankruptcy, the Sheriff, upon a Writ of 
. Fieri facias to him directed upon a Judgment obtain- 
ed againſt 4, ſeizes the and ſells them, and a 
Commiſſion of Banktuptcy is granted, and the faid 
Goods aſſigned by the Commiſſioners, the Aſſignee of 
the Commiſſioners may maintain Trover againſt | the 
Vendee of the Goods; but no Action will lie againſt 
the Sheriff, becauſe he obeyed the Writ. _ 
2. If a Trader, hearing that a Writ of Feri facias 
was iſſued againſt him, to the Intent to preſerve his 
Goods from being levied in Execution, clandeſtinely 
conveys them out of his Houſe, and conceals them 
_ that does not amount to an Act of Ban- 


v4 8 Geodein ad f lt 


by Virtue of a Fieri facias, in the Name of the WR 
is a good Seizure of all. k 
4. 


len Roi, Rep, P. 724 75. 


Ron FFD Ub 


ef. dd. Lon od. Ee 
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4. It was reſolved in this Caſe, that if Goods of 4 
are ſeized upon a Fieri facias, and fold to B, bond Fide, 
valuable Conſideration; though I permits A to 
have the Goods in his Poſſcfion, upon Condition that 
A ſhall pay to B the Money, as he ſhall raiſe it by the 
Sale of be Goods, this will not make the Execution” 


fraudulent. And in ſuch Caſe: a ſub 
Bankruptcy 1 not defeat he Sale. 


though 
the original — 


Bankruptcy will defeat it. Cole againſt Davies. 


At Weſtminſter, 14 February, 1698, 10 Wi . 3. 
A Conſtable ! may execute the Wartant of a Juſtice 


of Peace, &c. out of his Liberty, but he is not com- 


pellable to execute it 25 — I Normon' 
and others. 


At Wincheſter, Lent Afſizes, 10 Vi. 3. N 
It was ruled, 1. That a Man * may preſcribe for 
Common, for Cattle, levant and couchont upon a Meſs 
ki And the Chief Juſtice ſaid, that he knew Hale, 


cher uſtice, to have of the ſame Opinion at 


Naorfalt Aﬀfizes. . 

2. By him a Man cannot preſcribe for common ap- 
purtenant to a Farm; becauſe it is uncertain, of what 
a Farm conſiſts, perhaps,” of ten Acres,” or of an hun- 
dred Acres ; but the Preſcription ought to be laid, to 
a Meſſuage and ſo many Acres of Land. But if there 
is an 12 Farm, and the ſame Lands always occu- 

R t; a Man may have Common of Paſture, 

75 re * Cattle tilfag that Farm. Hockley a- 

Lamb | 


Act of 


yet if the Execution Was 
fraudulent, 'viz. upon By Trat, a ſubſequent Act of | 


BY 
{1 
1 
' 
x 
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A the le Altos, 
A makes his Will dads Words, wh; 1b. 
K J. F. all thoſe ren in the 


n of Surr in the Poſieflion of Joby Aly 1" . 
| 1 in 5 's A had not any Lands in . walk ov: - 
oſſeſ⸗ 


'he * * in Bramfted In Hamp/bire, in 

fon of Jabe And in an Fje&ment brought oy 

- the Heir of T theſe Lands in Hampſbire, 7 

e Deviſee'z it was ruled, that theſe Lands in Hamp- 
would paſs by this Deviſe, and the Plaintiff was 

Nonſuit. lead againſt, Searle. 


At Hertford, Lent Alles, 1696, 10 Will 3. 


In Treſpaſs * brought againſt the Sheriff for Goods 
en, upon not guilty pleaded, he gave in Evi- 
| dence, that he levied them in Execution, by Virtue of 

2 Heri facias. The Plaintiff made Title to the Goods 
by à prior Execution, but fraudulent, and by Bill of 
Sale made of them to him by the Officer, viz. the 

heriff, Predeceſſor to the Defendant. And upon 

this Trial, it was ruled, after Argument of the 
Council of both Sides, No the Defeo dant, though 
Sheriff, ought to give in Evidence, a Copy of t 
4 but it would have been otherwiſe, if the 
| had been brought by the Perſon. againſt. 
ae = en, iſſued. n 
a ers. 8 


At Dorcheſter, Lent Aſſes 10 Wil. 3. 1698. 
At a Trial at Niff Prius, it was ruled, that if a Man 
? preſcribes for Common for a certain Number of Cattle, 
as appurtenant, Ec. it is not neceſſary, nor material 
to ſhew that they were levant and conchant ; becauſe it is 


| n ng 
p Lord Raym. Rep. P. 728, | 


„ F n 
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no Prejudice to the Owner of the Soil, for * | 


Number is aſcertained. Richards againſt Squibb, 
A ſame Time and Place. 


11 was ruled, that if A poſſeſſed * of a Term for an, 
hundred Years, grants the Land, habendum for forty 
Years, to' begin after his Death; it in u od new 
Leaſe: And a Man poſſeſſed of a Term for twenty 
Years, may grant the Lands for nineteen Years, to 
commence after his Death, and it will be good for ſo 
many of the twenty Years, . be unexpired at the 
Time of his Death. 


At Guildball, 1698. 10 Wil. 3. 


A Bank * Bill was pay yable to A, or Bearer, A gave 
it to B, B loſt it, C found it, and aſſigned it over jo 
D for valuable Conſideration, B went to the Bank 
and got a new Bill in his own Name; A brought Tro- 


ver againſt D for the former Bill, and ruled, than an 


Action did not lie againſt D, becaule he had ; it for va- 
luable Conſideration. 


At Cuil dball, May 31, in _ Term, 10 nu 3: 


090. 

In an Action brought * upon a Policy of n 
of a Ship, if it appears upon the Evidence, that the 
Ship was condemned by Proceſs of Law, and ſeized z 
by this Sentence the Property and Ownerſhip are 
deſtroyed, and there is no Remedy upon TRY, of 


Inſurance. 
93397 At ſame Time and Place. 


That in an Action _ a Policy of Aſſurance oa 
Ship, if the Plaintiff's itnels ſwears, that the Ship 
e Was 


4 Lord Raym, R P. 737. 
Lord Raym. Res. P. 738. 
* Lord Raym. Rep. P. 724. 
Lord Raym, Rep. P. 732. 


CY». - 
n condemned by Proceſs of Law, it is good Evi- 
dence to prove it; but if the Defendant had offered 
that Matter in Evidence by his Witneſſes, it would not 
have: been ſufficient without producing the Sentence of 
At Brentwood, Summer Aſſizes, 10 Wil. 3. 
It was ruled, upon Evidence at Ni, Prius, that if 
Copy hold Land be ſurrendered to the Uſe of a Will, 
e. and afterwards the Will deviſes this Land to B, 
and his Heirs, Condition that he pay roo/. with- 
in fix Months after the Death of the Deviſor to J. S. 
If the Money is not paid, J. S. ought to be admitted, 
and then he muſt make an actual Entry before he can 
ſurrender, and therefore in the preſent Caſe, a Surren- 
det made J. S. before actual Entry was held ill. 
Cerke againſt Ho. macs Fi 
At Rypate in Surry, in Summer Aſſizes, 10 Nil. 3. 
It was held, upon Evidence at a Trial, that Co- 
ners may join in Ejectment. And that the Caſe 
in Moor, 682, n. 939, was not Law. Boner againſt 


It was ruled, upon the Evidence, that becauſe in 
the Spiritual Court, after Probate of a Will, 6 Months 
are allowed to regiſter it, and when it is regiſtered, it 
is regiſtered by the Original, but the Probate is ſigned. 
by the Regiſter only upon the Atteſtation 'of the Proc- 
tor, and the Examination of him; therefore a Will 
proved in 1666, in the Archdeacon's Court of London, 
and the Office was burnt in the Fire of Londen ſoon 
after, and the Probate was produced in Evidence to 
x ; | 6 R CEE x - ve 
Lord Raym. Rep. P. 726. OY 
* Lord Raym. Rep. P. 732. 


ci ) 
| whe gon? Brune w grove . 
Genied toe good Evidende wo prove the Will 


A ſame Time and Place. 1 511% 
k nel, dt ce . r 8. e 


ſeven Years beyond the Sea; though the Defendant 


was not bound, excuſes from the 5 lis. Cap. 4. 
Frith ? againſt Torin. . 


At Summer Aſlizes, 5 1698, ce 
in 
At at a Trial in Ejectment, upon the; Evidence i it 
appeared, that a Will was made by William Horn, in 
1647, of the Lands in Queſtion, which Will was loſt, 
but Mention was made of it in the Calendar (which is 
the Index of the Regiſter” of the Spiritual Court) and 
alſo in the Seal- Book. A Commiſſion iſſued in April. 
1648, to examine the Executors upon their Oaths, Gr. 
and that being returned, Probate was granted the ele- 
venth of May, 1648, which Probate was produced in 
Evidence. And the Chief Juſtice, allowed it to be 
good Proof of the Will, but he reſerved it for his fur- 
ther Conſideration. Afterwards the Parties agreed. 
But he afterwards, as well in the King's-Bench, as at 
NMI Prius, upon other Trials declared, chat he held jt to 
be good Evidence, and that he continued of his former 
Opinion. And he then ſaid, that without Doubt the 
Regiſters Book is good Evidence to prove 4 Will. St. 
Leger againſt Adams. 


At Hertford, Summer Aſizes, 10 Wi 1. 3. 1698. 


In Caſe for ſtopping the Plaintiff's Lights, the De- 
ſendant * pleaded, not guilty z and gave in E 


Lord Raym. Rep. P. 738. Caſ. bn 1h 1. P. 675. pl. 2. 
Salt. A pl. 5. 

Lord Reym, Rep. F. 731. 

Lord Rqm. Rep. P. 732. 


1 


po 


ment, as u Way, and not the Property in the Soil; 
he ought to plead it — . cannot give it in 
Evidence upon the general pleaded. Kent againſt 


Wright. 
. ſame Time and Place, | 
_ Juſtices * of Peace make a Warrant to levy a Poor's 
Rate * J. S. which was directed to the Conſtables 
of the Pariſh of 4 FJ. S. had Land in A, upon which 
he had no Chattels ; but his Houſe ſtood in the adjoin- 
ing Pariſh of B, in the ſame County, in which J. S. 
Goods. The Conſtables of A levied theſe Goods 
| by Virtue of the ſaid Warrant, and ruled upon Evi- 
„at the Trial, that the Goods were well levied. 
2 Miab. 10 M. 3. e | 
The *©Inhabitants of every Pariſh of common Right, 
ought ta repair the High-ways ; and, therefore, if par- 
ticular Perſons are made chargeable to repair the faid 
Ways, by a Statute lately made, and they become in- 


ſolvent, the Juſtices of Peace may put that Charge up 
on the Reſt of the Inhabitants, __ 


| Same Term. 
He faid, * that if a Man deſtroys a Thing that is de- 
figned to be Evidence againſt himſelf, a ſmall None 
» Lord Roe. Rep. P. 7359 | N 


© Lord Raym. Rep. P. 725. 
Lord Raym. Rep. P. 731. 


| : gans Term, RAR 2 
ke Man » be hung in Chain upon' f Lind; ite 


the Body is conſumed, I ſhall have th Gibbet and 
Chain. Said upon a Motion for a new Trial. 


| At Guildball, ſame Term, 

It was ruled, that if 4 being a Fawn. broker, im- 
ploys B his Servant, in the Way of his Trade, 40d B, B, 
upon Pawn of Goods, lends Money to C, C tenders 
the Money to B at the Day, and demands the Goods, 
B ſays that the Goods are fold ; Trover will lie for C 


againſt f Jones" againſt arr. 


| Ar Ny Prius at Weſtminſter, the firſt Sitting after 55 
KP" thatlmas Term, 10 Wil. 3. 1698. © 
It was ruled, that eyery Man » of common Right 
may er e going of his Seryants, or of his Hor Barger 
upon the Banks of was x} Rivers, for towing Barges, 
2 to whomſozver the Right of the Soil belongs 
And if the Water of the River impairs and decreaſes 


1 


* 


Cake where there is a Ke chav a erat pe 
ra- 


vel lers may juſtify che over the Outlets of the 
Land not i loſed next Foin fig. W 
Ar 
./ » Lond Rey Rep 748. , 
Lon. r. 73 759. dre bb pl. 
Le Re, Rep. r. 5. 2 © 
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At Bent Anes at TBAtfort, 11 27⁰ 5 1699. 


Depoſitions in Chancery, referred to be admitted ir 
Evidence, after the Bill was diſmiſſtd. t it was 
reſerved as à Point for further Conſideration; and af- 
ter. Conſideration, and Confere nce had with the Prac- 


i Chancery, Holt ol that not- 
5 ſtanding ſuch LN 4 the the Depoſi, 
tions Fere ed Evidence. Smith wag Vale. 


At the Sittings for We, 1 14 Feb.” 11 W. 3. 1699 
*r 
i fen a i den » Tyler's Bl, upon 
ws ſug pleaded, and nal the Plainciff produ- 
ced in Evidence his Sho hap ook. written by one of 12 
Servants, who was de And upon Proof of the 
h of the . and that he uſed to make. fach 
Entries of Debts, &c. It was allowed to be good E- 
2 without Proof of the Delivery of the Goods, 
c. and this was ſaid to he as good Proof, as the gh 
f a Witneſs's Hand (who. was dead) ſubſcr me 
\ Be. And notwithſtanding the Statute of 7 
x, Cp, 1 12, fays, that; a Shop-book ſhall not be 0 
dence after the Fo, yet the Chief Juſtice did not hold 
ſueh Bok to be 3 within * car Aida 
Pitman agaioſt *; ee 
At Lu Aſſizes a e N 11 it. 3. 
"Ie" was. ruled, that ſuch Leaſe for three Years. of 
1.90, 7 . within the 29 
Cap: 3: mult be for three . to be com- 
| vets from Time of the Agreement, and not. for 
three Years to be computed from any Day after. Raw- 
Tins againſt Turner. 
At 


5 Lord Rahm. Rep. P. 73 WT} 
Þ Lord Raym. P. 732, * 2 Salk. 690. gh Cul, Teng. 


Holt, 298. pl. 2 
| Lord Rm. Hop. P, 736. 12 Mod. 610. 


1 
| C8 ) 
At Levi Altes ar Eq  Grinfead, i Suſe, 1699, 
5 + EN II Fl 3. N. f ET 
Ina indebitatis affumpfit upon an infimul computaſſet, 
and nom afſumpſit leaded, it appeared 142 
dence at the Trial, that the for which the Ac- 
N was made, was in Right of 4, to whom the 
intiff was Executor. And Holt ſeemed to be of 
Opinion; that it was againſt the Plaintiff; bur ordered 


that it ſhould be ſaved as a Point for his Opinion, and 


in the mean Time, the Plaintiff ſhould have a 

Verdict ſubject to his Opinio. 
am Time and Place. 
It Wis ruled, that if an Anſwer to r 
in „ Chancery be given in Evidence at a Trial, th 
bught to TAY by the Examiner himſelf, to ha 
been taken the 
Goring againſt Evelin. ; 
At Derby, Summer Aſſizes, 1699, 11 Wil. 3. 

Debt 4 againft the Heir upon the Bond of the An- 
deſtor, &c. Riens per diſcent was pleaded. The Heir 
gave in Evidence, an Extent againſt him upon a Debt 
'owing by his Father upon Bond to the King, And it 
was ruled, that a Copy of the Bond ſworn, or the Bond 
itſelf, t to be given in Evidence, the Suit bein 
by a Creditor, otherwiſe the Extent ſhonld be allowed. 
And for want of this, ſuch Extent was diſallowed, and 
next Morning, in another Trial between Horne and 
the ſaid Defendant Adderley, the Bond acknowledged 
by his Anceſtor to the King, was produced in Evi- 


dence, the Iſſue being the ſame as in the other Action. 
N | M 


y 


= Lord Rem. Rep. P. 734: | 
Lord Raym. Rep. 734, 735. 


y 
ſame Day that is mentioned upon therm. 


a 4” B18 
At Summer Aſſizes at Warwick, 1699, 11 Wil 3 


It was ruled, * that if A be ſeized of the Manors of 
B and C and during his Seiſin of both, he cauſes a 
Survey to be taken of the Manor of B, and afterwards 
the Manor of. B is conveyed to E, and after 3 long 
Time there are Diſputes between the Lords of. the 
Manors of B and C about their Boundaries z this old 
Survey may be given in Evidence; and ſo it was done 
in this Caſe. Contra, if the two Manors had not been 
in the Hands of the ſame Perſon at the Time of nn 


Survey taken. Sir John Bridgmen;againſt Jai. 


N At ſame Time and Place. . 


A Decd was uced, to which there were two 
Witneſſes, one of whom was blind. It was ruled, 
that ſuch Deed might be proved without proving that 
this blind Witneſs is dead, or without having him at 
the Trial, proving only his Hand; and ſo it was done 
in n this Caſe, N vod againſt Drury. 


At ſame Time and Place. 


-Upon a Trial at Mi Prius, it was ruled, that if 4, 
not having an J Thing in certain Land, demiſes it 
Indenture to B, and afterwards 4 purchaſcs the 
this will be a good Leaſe b by Edoppel But if it ap- 
pear by Recitals in the Leaſe that A had nothing at 
the Time of the Demiſe, and afterwards he purchaſes 
the Land as aforeſaid, that will not enure * e 

| e againſt 2. — 


At ſame Time and Place. 


Ik the * Sheriff upon an Extent for the King againſt 

F, ſeizes the Goods of B, B cannot have Trover 5 
"the 

Lord Rom. Rep. P.754. 7 15 


t Lord Raym. Rep. P. 729. 
v Lord Reym. Rep. P. 736. 


+ © 
. 


of 


4 


: | 145 5 
the Sheriff, becauſe by the Seizure, the Property veſt 
eld in the King. The King End Se 


An Extent in Aid, found Andrews Debtor to the 
King, and . Thomas Woodward Debtor to Andrews ; 
upon which the Goods of Thomas Woodward were \ciz- 

in the Hands of, For Woodward; John Woodward 
came in, and traverſed the Inquiſition, that they were 
not the Goods of Thomas Woodward, but of himſelf, 
and the Verdict was for Part for the King, and for 
Fart for the Defendant. © And the Queſtion was, who 
ſhould pay the Fees in Court, &c. becauſe the Defen- 
dant is Actor, for if it were found for the King, no 
Judgment ſhould be given; but if, 6c. for the De- 
fendant, an amoveas Manus muſt be awarded. And it 
was ruled, that the Defendant ought to pay the Fees, 
Same Caſe. dart 6 


At Summer Aſſizes at Lincoln, 1699, mn Wi. z. I 
Ruled in Evidence, at a Trial, in an Action of falſe 


* 
- 


Impriſonment; wy man MT ts 

A * has a Chamber adjoining to the Chamber of 
B. and has a Door that opens into it, by which there is 
a Paſſage to go out; and A has another Door which C 
ſtops, ſo that 4 cannot go out by that, that this is no 
Impriſonment of 4, by C, becauſe A may go out by 
the Door in the Chamber of B, though he be a Treſ- 
paſſer by doing it. But A may have a ſpecial Action 
upon his. Caſe againſt C; the Plaintiff was nonſuit. 
Wright: againt Milſjamm.. 


" * 1 * een „ 
1 1: þ ied Tab wn #4 68 aut wt 


L 2 ; "en 


( ” ) 


At the jane Time and Plocs, and at 


If H has Poſſeſſion of Land for e e 
interrupted, men cg Poſſeſſion, upon which 
H r though K is Plaintif, yet. his 
Poſſeſſion e fer 2 a: be a Title 20 
him, a8 well as i 155 | been then in Poſſeſſion 

ſe Pollen Ng Cn oy. by Virtue Lu 


, iki n 
Dn wick Oh he the Entry. Cocke ag 


at Le ange dt Nef 16 March vn 3 


17 


It was ruled, u on Evidence, ata 1 Trial at * pri 


chat a Shi ter is within the Statutes of 
ape but + Caſe was made of it for the Chief 
farther Conſideration. 


He held, that - if A becomes Bankrupt, and then 
ſells Goods to K. B ſells them to C which is a Con- 
verſion ; then a Commiſſion of Bankrupt is ſued, and 
an AHgnment made che Commiſſioners to E, who 
brings Trover againſt C, the Action well lies; but chat 

Tine was alfo referyed for his Confßderaton « 


I the Petition to the Lord Chancellor, mention- 
we the Declaration recites, that the Bankrupt was 
indebred in 300. and the Petition produced at the 
Trial reczs, thit fe was indebed in 150) yer that is 
no material Variance. * a 
. There it no need to p „at the Trial, the 
Petition made to the Lord lor, becauſe it may 
have been by Parol, though the Praftice hath been o- 
| therwiſe. Kirne againlt Smith and others, 5 


227 I. 
7 Lord Roy, Rep. p. n 


{ wu ) 


As he Alu 5 Br, in Lau, Py 
4: * demifed Ground to B, which was Paſture, ex: 
t the Trees 3 B in his Cattle to feed; which 
the Trees; met fave v Tren agua B; 
Glenbum againſt Hanby. | 
8 "At Lent Aſfzes, 13 Wil. 3. 1700, at Bedford. - 
In » Caſe upon a ſpecial Promiſe, to deliver good 
merchandiſable Wheat, * nom aſſumpfit pleaded ; at 
the Trial, the Plaintiff's Witneſs ſwore, that it was a- 
Fes that he ſhould deliver good ſecond Sort 
heat 


and held this a Variance, and the wine 
yas notſfbited. 


| Ar Norwich, Suttner Aſſtzes, 12 Wal 3. 1968; 


It was ruled, upon Evidence, at a Trial at N Pri- 
#5, that if in indebitatus aſſumpſit for Goods, * ſold and 
| delivered, upon non aſſumpfit pleaded, the Defendant 
—— that the Debt was attached by fo-— 

| rig Attachment in Londan, upon a Plaint levied by 
F. (to whom the Plaintiff was indebted) againſt the 

| Jainriff, Se. the Defendant will be 18 to prove, 
that the Plaintiff was indebted to J. S. becauſe the 
Fhintiff has no Notice of the foreign Attachment; and 
therefore it may be only a Contrivance by the Defen- 
dant and J. S. to bar the Plaintiff of his preſent Action. 
2. In fuch Caſe, the Plaintiff may ſhew ein Evi- 
dence, that the Suit in London was after an Original 
filed by the Plaintiff in ſome one of the ſuperior Courts; 
and that will avoid the Operation of. the foreign At- 
tachment. 3. H 


Lord Rem. Rep. P. 73 
This was ruled u ae made and 2 to the Chief 


' 2 Lord Raym. => P. 735. * 1 — 7 þ 88 A 1 


( 245 ) 

3. If the Original did not iſſue before the Plaint 
was entered in London, but only was antedated, and 
bore. Teſte before, and Arreſt was made befor upon 
it z that will not avoid the foreign Attachment, 
this latter Point Holt reſerved for his farther Conſider- 
ation. But (as Lord Chief Juſtice * Raymand heard) he 
was afterwards of the fame 1 2 Palmer + 
| FOE COIs. SIC 


. 4 ns Time and Plc e 


Ruled upon Evidence, at a Trial in falſe Impriſon- 
ment, that the Officer cannot juſtify the Impriſon- 
ment of a Man for Non- payment of Taxes under the 
1 eneral printed Warrant, which the Collectors Have, 

by two Juſtices of Peace; hs they ought to have 
a © n W Mafeers ag ainſt Butcher, | 


At Bury, Summer Alles 12 Wil. 3. 1700. | 


10 an Indictment «< for Forgery at Chem Law, tho? 

it is not ſhewn, that the Party was N yet the 
Indictment is good. Contra, in an Action of forger 
des faux Faits. Therefore where the Indictment was 
for Forgery of a Surrender of the Lands of J., S. and it 
was not ſhewn in the Indictment, that J. S. had any 
Laods; yet upon Motion in Arreſt of Judgment it 

was held good; and Judgment was given againſt the 
Defendant, being an Attorney, that he ſhould ſtand 
in the Pillory. Another Exception was, that the In- 
dictment was, quod falſo contraſecit Scriptum, which 
is repugnant; yet held * The * againſt 


Goate. 
June 


277 
222 727. 


g 
| „0 bpm P. 
> Lord Raym. Rep. P. 740. 
© Lord Raym. * P, 


7327 


6 49 

Jui 4,700; ar Guildball, at Mf P, 
i; Ship be bound for che Eaft-Indies, and from 

thence to return to England, and the Ship unlades at 
4 Poft in the Ealt-Iudies, and takes Freight to return 
to Englang,. "and in her Return the is taken by the E- 
nemies ; the Mariners ſhall have their Wages for the 
Voyage to the Eaft-Indies, and for half the Tinie 1 
they ſtayed there to unlade, and no more. 


ine 
* 


2 che Sittings at Weſtminſter, 1 [3 February, 12 Wil; 3 
pate ow 
Nr. R. a1 . ſent a, Box with an bugdrcd Gui- 
neas,, c. in 1 by Tiley, the Bath Carrier, to London, 
upon i which Box, the Direction was only, To Mr. 
Vaughan, Member of Parliament”. Tiley carried the 
Box to London, and upon his, Arrival, CI 
Inn-keeper in Piccadilly, came to Tiley's Inn for Goods 
directed to be left at Cowling's Houſe. Afterwards, 
this Box being loſt, Tiley preterided' that it was deli- 
vered to Cowling among other Goods, upon which Tiley 
brought an Action of Trover againſt Cowling; and at 
the Trial, Mrs. Vaughan, the Wife of Mr. Vaughan, 
vas produced to be a Witneſs, to prove what was in the 
Box, and Holt refuſed to admit her to be a Witneſs; 
becauſe, whether T7/ey recovered or not, this Verdict 
might be given in Evidence by Mr. Vaugban, in an 
Action to be brought by him a fe Tiley, with Oath 
made of what was ſworn for he. in Und Trial. 7 10 
againſt CN” 


At Guildball, Nov. 23. Mich. 12 Wil. 950 


In Caſe 4 upon a Bill of Exchange, upon 92 8 El 
ee at the Trial, the Caſe was is thus. Aae Bill of 
. 


—_ 


Lord Ron. Rep. P. 73 
Lord Raym. * P. 2 743. | 
” Lord Raym. Rep. P. 744+ e A 


85 ; wh well brought, and 


| 
1 
| 
3 
| 


0696: 
Exchinge.upon/B, payable fo C at Paris y, E ace 
0 Fe 97 0 ai Al 0 DME. id by 7 
emanded the 
402 en 1 ee it Wich the 
c. and * G 885 oy Acklon WOT» D, 
„ brou 


an Aalen ag un ag tho * 
uced the di and the Wore yet, ws bog 1 
ah) you not dene a Receipt for the Money paid 65 
him to G upon the Proteſt,” as the Cuſtom is 
Merchants, as ſeveral Merchants upon their Oaths 
firmed, he was nonſuit. But Hel ſeemed to be of 
Opinion, that if he had proved Payment by him to 


| .it h. deen well e *. ee 


70% ö awd 
687 N 1 42 it n 


At Mdwidfone, Lew Affzes, unn z 170 


| Willa e ge f. for ute 
aſſigned it to Raiph Phil pot, for a collateral Se- 


a Bond in which Philpgt was bound Jaint- 


tp 
8 op 5 the Debt of Dexne, in 1636. Phil 


died, leaving R. Philpot, his Sun, his Executor. 
Denne died, leaving Latberin⸗ Denne, his _ 
his Executrix, and Natherins Denne, his Daughter, his 


er 


Heir, In 1674, R. Phil;ot, Executor of Ralph Phil- 


pot, and Katherine Denne, the Executrix of Williaw 
a and  Katberine Denne, the Heireſs of William 

Denne, aſligned this Term of a thouſand: Years to Jobs 
Harriſon, with Condition, that upon Payment of 20cl. 
the Conſideration of the ſaid Aſſignment, by Katherine 


Denne, the Executrix, Sc. Katherine Denne received 


the Profits till 1691, and ſhe paid the Intereſt to the 

fame Time. And it was ruled, in an Ejectment 

brought by the Executor of Harriſon. 3 
I, 


Lord Raym. Rep. P. 740. 


— * fg — ESS 1069Yv [Y-rOTYY 7 ww” 


of the Statute, gives 4 new Title. 


C0 om, <> uqnd1 eo Cs 7 re... 


0 r Ne er 


Evidence, a Prior Grant of the ſaid Rever 
it was ruled, that the Defendant, in. this 


| # Lond Rem, B r. 746 


(' 191, )) 

1. That he was not barred by the Statute of Limi- 
tatiom, betauſe the Statute did not prejudice at the 
Time of the ment, there being but nineteen 
Tem elapſed : and then the joining of him in the 
Aſignment, who had tlie Title to tale he Arte 


2: H a-Man makes  Mongage for collateral Secu- 
rity, GO the Mortgagee is — in Poſſeſſion for 
— Years and more; yet, if the Intereſt be — 

rr Ne of Li 

Parties it not rr —_— 2 

tions. Hane, againſt Nauen, Fig | 


9 FIAT 


© Debe for Renea Upan e greg 
8 oy riting, by which 

to hold for one Year, — 7 oh Rent 

Sig wr Y; Fact, he V of a Reyerſion 

an Life, which, Life was. 

dead} ac Dae lege 2 of the Note, which 

Grant was Years before, and he was never in 

Poſſeſſion, but the Tenant for Life was all the Time in 

Poſſeſſion during his Life. The Defendant gave 1 


may 


give in Evidence, nil babuit in tenamentis, the Plaintiff 
wy been n aro om. g the 
mole endant,. by whi agreed to 
e a Plainaff had been in Poſſeſſion, 
but 2. Will, &c. chen the Defendant 
not have giver, this in Evidence, without havin 


been evicted. — e ere — 
Fu * 1 


"a 


* 


(4 15857 )) 


n the Sant in Mili her Eater Km, n 
3. 1701. 4 I 


A Jewel” cannot be an Heirloom, burobly Things 
tous, as Carts, Tables. Sc. Ruled, in Trover, 

| a Chain of Fearl. See C. Lit. 18. . Phat the 
ae Jewels of the — re Lord 
Petre Ie „ 73. 20808 I + $1 48 CL {+ Thk 0177 


ro 157 ff + + 1 * / 


Ml Trinity, 1g Wil. 3. 17014 Guile Londen OGG! 


| 1o Debt upon Bond, brought z lll de Det. 
dant, as Heir to his Father, 225 2 2 diſcent plead- 
ed, the Plaintiff replied. Aſſets, ue thereupon. 
And the Evidence was, that the O ligor, the Defen- 
dant's'Father, deviſed to the Defendant, his Son ahd 
Heir, Pere * N eguer- alley in Fee, — 
chargeable with an Annu or on , | 
to the Defendant's — 21 nd it — 2 — | 
theſe Meſſuages deſcended to — Defendant, and were 
Aſſets. For the Difference is, where the Deviſe makes 


an Alteration of the Limitation of the Eſtate,” from that 


k 


which the Law would make by Deſcenty*apd- where 
the Deviſe conveys the ſame Eſtate, as the Law would 
make by Deſcent, but charges it with Incumbrances. 


In che former Caſe, the Heir takes by Purchaſe,” in the 


latter by Deſcent. E ae Ace | b 


At Brentwood, Summer ame. Fg 1701. 


In Cafe for Words, which i the commit- 
ting of Adultery. by the Plaintiff, with Jane at S/ile, 
the Defendant, in ion of Damages, may give 


in INE * the 1 8 committed 2 


(6. 5 | 
with Jane at Stile, but not with any other Woman. 
mithin againſt Dr. Harriſon. „* 350A wil 3# 


AIRS. at Horſham'in Suſſex, eg. 
s l e 049744. eee 
end Be rought an E e dent againſt Stand; Ball, 
ad Falkner; Fiel appeared, and confeſſed Leaſe, En- 
try; and Ouſter. Searle and Falkner did not appear, 
55 - confels Leaſe, Entry, and Oufter. Upon Which 
by the Direftion of Holt, Verdict was — by che 
ury for the Plaintiff againſt Field generaſſy; and Ver- 
ict was given againſt che Plaintiff for Sie and Full- 
ner; and Iudorſement was made u n that 
this Verdict was for Searle and Falkner, becauſe they 
did not appear and confeſs Leaſe, Entry; and Oufter : 
And for (A Reaſon, that they ſhould not have Coſts 
. the Flaintiff, 'and that the Plaintiff mould have 
8 the caſual Ejector, for ſuch Land as 
5 the Poſſeſſion of Searle and Falkner.  Claxmore' 
ageHriſt e Searle, Held, and Falkner. IEEE v4, 
DO) PORTS RY 
At Guildhall, the Sicing after Hilary Term, I Aur, 
17985 + 
ſi ons in Chancery admitted in Evidence | 
Al was die is. Sith agent Peale.” 


Ans bm: vv: — 


—_ Lent Alun. Mar: 25; 1702, PETER 
In afſump/t upon non aſſumpfit infra ſex auhos lead | 
4 + was, fr wi the ſix Years the De- 
nt aſſumed to pay, if the Plaintiff would come 
to Account. And. it was ruled, that this did not re- 
vive the Promiſe, berauſe it was not an aftual Promiſe. 
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Several Volumes of Rara, digeſted under 


okp len Jütticr ES, F 8 FEY 
lutions, were the Glo _ | Hapy ineſs of the 
Age in which they me? pronounced, they have 
been . Guide and Imitation of ſacceeding ones, ani 
will continue to be fo to all future ones. neland is 
as much obliged to his Eordſhip's Adrainiftrition; as 
to the Law itſelf: For though the Law is projected 
upon the ; fineſt Polity. in all the known World ; yet, 
without a Magiſtrate, it is but a dead Letter: Let it's 
n - lency be _ it will, it's gpod er vol 
will entirely. depend e Integrity - 
lities of thoſe who are to 1 a e 

The following Table is calculated to refer the Rea- 

der to innumerable Inſtances of that Integrity, and of 
thoſe Abilities. The Plan; the Author confeſſes, hgñůe 
took from the Table at the End of Jacobs Law Dicti- 

— which he flatters himſelf he has much improv- 


ed. The Books having an Aſteric before them, were 263 


either not - publiſhed © when Jacob wrote, or omitted 
y him. The Account of the reſpective Authors in 
the Notes, it is — will be uſeful as 1 as amu- 


ſing. | 
Carib. ( ) — E Reports. 1 2 28. | 

* Caſ. Tony. Holt, (>) Cafes determined while ron 
| was Chief Juſtice. 1738. 
Comb. () — Comberbach's Reports. 1724. s 
2 Com: N 1 — mM Y ma: 28S: ; N 


8 Forteſe. Re 0 — Porteſcut's' 8 1748. 
1 00 —— - res $ Reports. 1742. 
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adele Gina Select Caſes of bes Sir 


aa 3 20 e 3751 7 
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* Wil Rep. — ber William Reports. 1740 


N. B. No-Books ate reſetted, to, but ſoch wherein 
by + Reporter expreſsly ſays, that the Argument or Re- 
ſolution was the? Difium of the Chief Juſtice. 


(*) He was called to the honorary Degree of a'Serjeant at Law, 
102.1701, 13 Wil. 3, Append, to Chron, Faridicial. P. 7. 

(») Jacob, who wrote the w DiQionary, nien the Col- 
lector, or atleaſt the Publiſher of it. 

( He was Recorder the. Chnol Chaſer, x and one of the Ju 
ces of North-Waler. the Title Page of his Reports. | 18 
He 
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> Cee Phas, in the 


uſtice Tracy,” (who ref 4 ths Office by Reaſon 6f 
fs i" ds” Health, and , $3 4 Reward for his paſt, - 
9 bim 4 Feuſlod of I 50. pir Anm. Lond Row. 


— 750 4 0. P. lag Bunk Rep. e 5 to os 
fen, 15 anuary, 40, 2. 10 
* 'or te Comme N Bank Re 


Ebbe 206 Term, he receiver 3 1 On Th 1 75 Vas 


* Keg * ty * e h 25 * "pt "of 19 
chequey, * Com: 4 
BO. ee F. vg 20 Is LAN 


term 66 O.. a 1714, 1 Geo. 1. KW ute So-. 
AS ighneſs the Feioee. of 5 Lord 


1 e | 105 Wee # Baron of f the Og N 
10. 


to Chron. Twriditial. 
1718, 5 0%. 1. 4 75 8 ge of the Kin Nach, 4. . 
BY: P. 22. Sera. — 7 nd, to ow, 2 9 
r 
"the J 2 Vol, P."1516. ½ Jan. 1938, 
"2 Obe. 2. ene was 1 one of the ufc of the Cinmon Phas. 
' Append. to Chron. Furidicial, P. 17. Liſt of Chief Juſtices, Ic. 
in B. 260 of 4 Vol. of Tind. Rap. Hiſt. Eng/. Edit. 1747. 
* was Lord Chancellor of Jelang, iu the Year 7706, 5 


| 1 See Preface to his Reports. | 
(r) Mr. Joſtice * tells us, that Lord Chief Juſtice Hole 2 
| 42 cheſe „ee Foft. Cr. Law, P. 204. "g was 0 


„ and called to the honorary Degree of a King's 2 


4 jen at 2. [6 New. Dugd. Chron. Ser, P. 115. Chron, Turidicial. 


in Michaelma) Term, 13 Char. 2. 1661. He gave Rings 
_ is e aDeft Carol Magn, the large Letters 
the ro of the Reſtoration] 1660, Sid. Rep. 

P13 02 Rep. 2 Vol. P. 102. p was made one of 
the of the King* + Benth, I . 1663 Dag. Chron. 


Ser. P. 114. Chron. Furididal. P. 201, in the com of Sh The, 


Mall, Who retired from Town to his Country Seat; havi 
ned the King to diſpenſe with his Attendance, by Reaſon of 
reat Age, which the King granted, and alſo continued to un 


0 E atent and Salary, and ſo there oy five Judges, tho” but four 


attended. Sd. Rep. P. 150. Re He was conſtituted Chief Ju- 
"Rice of the Wigs: Bank, 21 160% 


. 1. he was ſworn « Baron of the 
et doo Baron Page, who on Friday, Now. 


bane: ing eas furs Joy of 


8 was fi L by ou Majeſty, King George 


Wen 2. 8 


4 


ERA E 


23 a Feet Jrridicial. P. 201. Sid. R 75 b 
ich, T 21 Char, 3. 2 Fo ne 
King ar, who, was. the 

N tete n le . he; Log 
told im, that be had CN 9 au to 


hich | d the 
1 . ER 5 . book 
* 4 I 
| 1 25 8 . — 3 & 0 
»  otig 1 to woe}gh „cue 


or ane z K. een 0b b ks 
is ex a Recompence, but g Lit might not rawh 
"Into.@" wowed and one e. 8 ——7— there, mig 


5 hag tor 


_ "take Notice of it; Mod. Rep k voy He is ſaid to have 
2 tat, 13 4 inen 


e the Act of Adee, 10 

Hiſt, own Times, P. 
About che Year 1666, the 100 Chef Joltice 

joned in P 37 for over. a e, and. putting 4 

aries ; and the Houſe 255 . veral Sec, pagan 

4 ordered Mm to be proſecuted ; but by Reaſon o k Cie 
iog provigeed, and he himſelf, e after, dying in Diſcon- 


tent, we do not fod chere were any, further, Proceedings made 
therein, Pref," to 88 a. g in Tram a 
 Jaſtice, Fol. Ls, 1681, P. 29, 36 

Sider fin fays, the Complaint was 10 Miſlemeanors done js bis 


© Office, as oh, e, that there was an Inquiry made 
- them; 7 8 Chief ice appeared in N before the Com: 


mittee, and allo in Hoo f gf Commons, an d aftormarde he was 


 Liſtharged. Sid. Rep. 5.37 8. pl. 1 
Lord Chief Jultice Kehng Was obliged to AP Denzel, Lord 
Hollis, Satisfaction for the Affront put upon his Lordſhip by him, 


at the Trial of certain French Gentlemen, (for a Robbery) in the 


"Court of King's. Bench, in Eafter Term, 1670, . 22 Ghar, 3. The 


Affront was, that when Lord Holles attemp ted to ſpeak to the * 


Tacters of the Frenchmen, the Chief Juſtice —— him, ſaying, he 


. ons not interrupt the Court; and Lord Hole: replying, that it was 


neither to interrupt the Court nor to do them any to in- 
: * 2 poſſible 4 8 oy. The ie ber w 
ice anſwe again, very an r wrong not 
Cert, Bur * . 7 7 3 7 not the 75 Time ; 2 
been = Moan as trangers. * So, 

Hollis, I was folk and ſee down again, but I, muſt 19 ie * 

Hf 'Langa nage I had rot been uſed to, nor, wr TY any of m 


tion, that had the Honour to ferve the King; in the wy On I 1s, 


| "of a Privy-Councellor.”. Ihe Lord Chief Juſtice alſo, 
g I $ Evidence, declared (looking fully at Lord Holes, — 


W Court an it to ee that * bad - 


Ju- 
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©, PREFACE. 4 
t, Upon theſe Injuries, he n Houſe 8 
E Friday, March 10, 1670, _ the fo | 
Order. OOTY OTST produced ſeveral Witneſſes" . 
e examined concerning his Complaint on his-Petition of ſeveral ' 
ignities put upon e e the Lind Chief Juſtice of the Kings 3 
at the Trial of ſome French Gentlemen in the ſaid Court of  Þ 
7. Bach, who were there falſely accuſed of a Robbery by four 
Butchers in Bafter Term laſt; "After the Hearing of which Wit- - 
 neſſes, the Lord Chief Juſtice made his Defence, and denied, that 
he intended any 3 againſt the Lord Holles, when he ſpoke / _,— 
htoſe Words at the ſaid Trial, that it was a foul Contrivance, Qc. | 
as in the Petition is ſet forth ; to which Defence the Lord Hol'es- 
made a ſhort Reply, and then voluntarily withdrew-himſelf,- and. 
the Lord Chief Juſtice withdrew himſelf alſo. Upon which the 
Houſe took the whole Matter into ſerioug Conſideration, and or- 
dered, that the Lord Chief Juſtice ſhould be called tohis Place as a 
e and 0 and openly (in the Preſence of the Lord Halli the Lord- 
| ee et him know, that this Houſe is not ſatisfied; with  - 
arri — the Lord Holle: in this Buſineſs, and therefore. ROLLS 
„that he ſhould make this Acknowledgment,” which is. 
wo 15 read by the Clerk as followeth, that he did not mean it of the 
Lord Halles when he e theſe Words (that it was foul Contri- 
yance) and that he is „that by his Behaviour or Expreſſions,” * | 
he gave any Occaſion yy it otherwiſe, and'afks the Pars © 
don of this Houſe and the Lord Holler. Then the Lord Chief Ju- 
ftice of the Court of King's-Bench was called to his Place, and (the 
Lord Holes bein als. preſent) the Lord Keeper performed. the 
Directions of the Houſe, and the Lord Chief Juſtice read the Ace- 
E aforeſaid, only changing the 5 into the * 


e 
Jobe Brown, Cleric. 12 %% 
LBook'of the Houle of Peers Arno 1671. 6 „ wat" | 
of "the unjuſt Accuſation of certain French Gentlemen c 
— — ur they dure moſt innocent ) and the Proceed- 
ing. it, with their Trial and Acquittance in the Court 0 | King's- 
„ in Eaſter Term /aft, publifbed by Denzel Lord H , partly 
for a further 1 of their Innocency ( of which, @ bei 15 ins 
formed, many doubt ) and partly for bis own Vintcation.” it Re. 
2 which Jeemed very fl Se 
1671, Quarto,: 44 Pages "The: Chi 5 
T % Term, 23 Char. 2. Sir fo Jan's Rep. 
. ; © 670 "31 Oar. | appointed bis M < 
( 2 47. 1 2. . | 
Sir The: Los. Rep. P. 312, eg 15 
TREE 10 Bil Term, 32 & 33 Char. 2. 1680-1, he was 
oe brane Des er 3 
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— 58 dey 1. 
15 eil, 3, to Sir Jo- 
= - G * 
N of ed v2 e Robert Raymand, 


(in the Room af. Six Zobu Pract 
= ent. Chief Juſtire of the C Plea — 
a ot) — bg, 11 Ce, 1. Gazette, Ne. $351,200 
| - the Office, March 3, following, before the ſaid Sir Tens 45 A 
_ and Sir 7 Gilbert then wopſ the Lords Commiſioners Bo 
_ © Great Seal. at the Noll: notwithſtanding which, 
bers) continued one of the Londa Co Lord 6 
2 Vol. P. 7381. and on 25 Ari, 1725, was 0 
7 11 3 
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Ane ix 
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Majeſty's moſt honourable Privy-Council. - Gazette,"Ne. - 


frming wo remark i as omen extraordinary | 
E one of the —— of the Great 
| Seal, aſter Nis os Home Chief Juſtice of the Lig Deich, it 1 
| 2 to give the Readers ſone Inſtances of the like / 

| rey mr was Chief Juſtice of the Lg z. Bci, 


Tg ITC e = 
; 1, o. 
2 0 r . ot 101, 2055 Dy. P. 159. * ; 


7 urs 4 
Shake We STI We 
I's of the ho bop together, m0 - | 
e oo ron 
wii. P. 9 Nep. F. 392. Dy. P. 


15 | Yu pl. 13: 

tg. Your foo Ho 57 | back iel Baron of the E- 

4 and'a Juſtice of the Common Pleas at the ſame Time, to 
er Helm. Gloſf. P. 344. e P. 80. 
"Chron, Turidicial. P. 153, 155. wer is ny | 


Sir James Knight, 233 2 
e & Mar — 11 of chi 
Common Pleas ; the Queſtion was, whether by the 
of of pt Pn, he Force and He of the former was not 1 

q nd h the. Majority of the 8, it was gone, wi 
"becauſe an inferior Auger 75 taken away and ſunk by fy ſu- = 
pefior Authority, as a Benefice _— void by the Incumbent's j 
taking a Biſhoprick, N R * J ſo the Authority of e . 

uag'-Beuch drowns | other ue Auchoritys befides, it is. ab- = 
and impertinent for a Man to reverſe his own Judgment, as 
ſhoald do in this Caſe, if a Writ of Error was brought in the 
I- Bauch of a . in the Common Pleas. 27 P. 158 C. P. 
346 P. 382. Digd Chron. Ser. 2 Ce. 1 
2 P. 16 Fad i 
Sit Edward Saunders, Knight, Chief Juſtice of England, inthe 
| ſame Reign,” was made fo from a Judge of the Common Plas, bur 
did not furrender his Patent, - yet it was a Surreuder in Law, 
Vtherwiſe he 'would be intitled to the now, of bath Places. Dj. 


13 . N F. 0, Bt Oben. 


3 ale, ef bees of the Common Bench, to het 

Che the 40 was made Lo of the Great Seal, ane 
notwithifanding he continued Chief Juſtice of the Common — 
„aud the ſuid Lord Keeper fat in the Common Bench, as Chief : 

— bis Robes, ba: in hi loug Gown and Har, N 
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. Tn 
2s the Lord Keeper uſeth to ſit, and ſwore a Philacer there, which 


._ Office. he gave as Chief Juſtice of the Common Bench, and after- 
-wards went into omg Cro, Car, 17 P. 600. pl. 2. Dugd. 
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| | 83 P. 110. Caron. Furidicial, P. 193. Cn. Car. Rep. 

Sir Orlando Briegman, Knight and Baronet, Chief Juſtice of the 

. Common Plegs, to ing Carles the ſecond, was made Lord Ke 

of the GreatSealof England; and yet he continued Chief Juſtice 

. ol the Common Pleas: And it was ſaid, that theſe two Places were 

| dot inconſiſtent. Sid, Rep. P. 338. pl. 1. His Lordſhip took 
Flines, c, in his Chamber, and received the Profits, but did not 
t in Court. Sid. Rep. P. 365. pl. 2. Fortec, Rep. P. 392. Sid. 
7 P. 3. Dugd. Chron. Ser. P. 114, 116. . Nita 

5. 2 5 | £24 þ | . ” " 

1 1 The Bail of | Hardwwicke was Lord High Chancellor. as well as 

F Chief Juſtice of the King's-Bench,- and his Lordſhip came into the 

4 King's-Bench. Court, 29 April, in Eafter Term, 1736, 10 Geo. 2. 

Fr prox 4s Oathe, and heard Mr. Solicitor Stranger s-Motion. Sra. 
Nep. 2 Vol, P. 1071, Kel, Rep. P. 134. Aud. Rep. P.1. 
Append. to Chron. Furidicial. P. io. Wr 
To conclude, it is recent in eve J. Memory, that on the 

. , Reſignation of the Earl of Hardwicle, and Appointment of the late 

Lord Chief Juſtice Wilks, Mr. Jullice #:/zmot, and Mr, Baron 

Smythe, Lords Commiſſioners ſor the Cuſtody of the Great Seal of 

Great-Britain, they continued Juſtices of their reſpective Courts all 
the Time they were Commiſſioners. x af 

It is not doubted, but that upon diligent Search, many more 
-Precedents might be produced, and, (x more, pertinent to 

the Subject, and more in Point than the above; however, theſe 
already mentioned, may be generally ok ſufficient, | 
Sir Robert Raymond was advanced to the Dighity of Peerage, by 

the Stile ard Title of Lord Raymond, Baron of  Abbots-Lang ley, in 
the County of Hope by Letters Patent, dated 15 January, 


1730, 4 Geo. 2, [This Title is now extinct. Auna to 5 Vol. N 
| Collins's Peerage] 5 Vol. P. 365. On the 2gth of Jun following, 
his. Lordſhip Was elected one of the Governors of the Charter- 0 
4 Hine, in the Room of 7 homes Lord Trewer, deceaſed. _ | | 


is. Lordſhip departed this Life [2 Stra Rep. P. 948. Kl. Rep. 

P. 243:} at his Houſe in Red: Lyon Square, in the Goth Year of his 

Age, on the 155 of April, 1732, and was buried at 4bbets-Langhey 

in Hertford/bire, where a Monument is erected to his Memory. 

5 Note : the Inſcription thereon is too long to be inſerted here, but 
| may be ſeen in Col. Peer. P. 25157 4 e i 

| - » (1) Theſe are eſtecmed exceeding good Reports; the Collector 
of them was made a Serjeant at Law, 20 Lecember, 1714, 1 Geo. 1. 

F Append, to Chron. Juridicial. F. 11.5 „ ei t en 216.4 9 Sir 

An ; N 


W | . 

I) Sir Bartholomew Shower Deputy Recorder under Sir 
Jobs Holt, und held the rates . Is a, in 2 Vol. 
of his Reports, P. .* He was choſen Recorder two Years af- 

—_— 8 ebruary, 1687, 4 7am. 3. Mair. Hiſt. Lend. 

2 Vol. P. 1206, . : nnn 

) He was King's Coancil, an{ HIS Solicitor General 

about Hilary Term, 10 Geo. 2. 1737. Stra. Rep. 2 Mol, P. 1068, 
And on 13 Nowember, 1739, 12 Geo. 2, he was choſen Recorder 
of "the City of London, [ Mair. Hiſt, Lond.' 2 Vol. F. 1206.] in 

which Offices he continued till Michathnas Term, 16 Gis;'2. 1744, 

when haying received a conſiderable Addition to his Fortune, at 

ſome Degree of Eaſe and Retirement, being judged proper for his 

Health; he - reſigned his Offices of Solicitor General,” Kings 

Council, and Record x of the City of Landon, and leſt off his Prac- 

tice at the Hovſe'of Lords, Council Table, Delegates,” and all the 

Courts in Wefminfter. Hall, except the Vg I. Bench, and there alſo. 
at the Aſternoon Sittings. His Majeſty, When at à private Audi- 
ence, Sir Jabs took Leave of him, expreſſed himſelf with the 
greateſt, Goodneſs, towards him, and hop ure him with his Pategt 
to take Place for Life next to his Attorney Geßeral. Sex. Rep. 

2 Vol. P. 1156: | | LOBE 40% R191 70 
By Patent, dated 11 FTarnaty, 1749, 22 Ger. 2. Sir Fobn was 
"created Maſter of the Rolls, and ſworn into Office 12th of the 
| "x Month, in which his Honour died about Ma 1754015 
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